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Court of Appeals of the District of Columbia 

— ■ I 

No. 5133. j 

Lozelle I. Walters, Appellaiit, 

VS. 

Alphonse M. Baer, Trustee, etjal. 

I 

■ - — I 

1 

a Supreme Court of the District of Columbia. 

Equity. No. 50314. j 

Lozelle I. Walters, Plaintiff, 

vs. 

Alphonse M. Baer, Trustee; Oscar R. ScjacoLZ, Trustee; 
David A. Baer, Robert 0. Scholz, and B.j F. Saul Com¬ 
pany, Defendants. ] 

United States of a\merica, 

District of Columbia, ss: 

Be it remembered, That in the Supreme | Court of the 
District of Columbia, at the City of Washihgton, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had, in ithe above-en¬ 
titled cause, to wit: j 

1 Bill of Complaint for Injunction. 

Filed Sep. 28, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 50314. 1 

Lozelle I. Walters, Plaintitf, j 

vs. I 

Alphonse M. Baer, Trustee; Oscar R. Schc^lz, Trustee; 
David A. Baer, Robert 0. Scholz, B. F. Salul Company, 
Defendants. j 

To the Supreme Court for the District of Columbia: 

First Cause of Action. I 

I 

1. The plaintiff, Lozelle I. Walters, a citizen (|f the United 
States and resident of the District of Coluifibia, brings 

1—5133® i 
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this suit in her own right against the defendants herein¬ 
after named. 

2. That the defendants, Alphonse M. Baer and Oscar K. 
Scholz, citizens of the United States and residents of said 
District, are sued in their capacity as trustees named in a 
deed of trust hereinafter mentioned. 

3. The defendants, David A. Baer and Robert 0. Scholz, 
citizens of the United States and residents of the said Dis¬ 
trict, are sued as individual persons. 

4. The defendant, the B. F. Saul Company, is a corpora¬ 
tion, actively engaged, in real estate business, having its 
principal place of business in the city of Washington, D. C., 
and is sued in its corporate capacity. 

5. That the defendants, David A. Baer and Robert 0. 

Scholz, did, on the 6th day of IMarch, 1929, execute 
2 and deliver to the defendants, Alphonse M. Baer 

and Oscar R. Scholz, their relatives, a deed of trust, 
conveying to them, certain lots of land, situated in the City 
of Washington, District of Columbia, together with the im¬ 
provements, rights, privileges and appurtenances to the 
same belonging, which said premises are situate in the Dis¬ 
trict of Columbia, and designated as and being part of lot 
105 in Aforris’ sub-division of lots in block 23, ‘‘Columbia 
Heights as per plat recorded in Liber County 20, folio 
198, of the records of the office of the surveyor for the 
District of Columbia, also part of lot 9 and two parts of 
lot 8 in block 16 in Todd and Brown’s subdivision of part 
of Mt. Pleasant and Pleasant Plains, as per plat recorded 
in the office of the surveyor for the District of Columbia 
in Liber County 2^ folio 24, all of which is fully set forth 
in said deed of trust by metes and bounds; that said deed 
was duly recorded, on March 6, 1929, in the Land Records 
of said District, in liber 6294 folio 14; that said deed re¬ 
cites it was executed and delivered to secure the prompt 
payment of four promissory notes, each for $12,500, of 
even date, drawn by Geo. A. Wilson to Edward R. Liston, 
and each note bearing six per cent interest; that on each 
note the sum of $130 per month shall be payable, appli¬ 
cable first to interest and then to principal, on the 10th 
of each month, beginning April 10, 1929, and continuing 
until March 10, 1931; thereafter, $98.75 shall be payable, 
on the 10th of each month, in the same manner and for the 
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like purpose, until March 10, 1936, when j the unpaid bal¬ 
ance shall become due and payable; that tl^e premises were 
conveyed in trust to permit the said gijantors, ‘‘or as¬ 
signs, to use, and occupy the said described land and prem¬ 
ises, and the rents, issues, and pijofits thereof to 

3 take, have and apply to and for their sole use and 
benefit, until default shall be made in the payment 

of said promissory notes hereby secured, or any install¬ 
ment thereon, when and as the same shall become due and 
payable”; that “upon default or failure being made in 
the payment of said notes, or of any princlJipZe or interest 
thereon, when and as the same shall beconjie due and pay¬ 
able,” or “upon default being made in thej payment, after 
demand therefor”, or in other provisions stipulated in 
said deed, then the trustees shall have thk power to sell 
the premises at public auction, as in said dfeed prescribed; 
that the said deed of trust, and the official record thereof, 
is made a part of this bill and will be offered at the hear¬ 
ing of this cause, not in affirmation or recjognition of its 
validity, but for its cancellation and remo|val as a cloud 
upon plaintitf’s title. | 

6. That, thereafter, the said defendants, pavid A. Baer 
and Kobert 0. Scholz, conveyed the said! premises, de¬ 
scribed in the preceding paragraph, to ond Kandall Bur¬ 
roughs by deed in fee simple, but not subject to said deed 
of trust, dated March 18, 1929, and recorded in Land 
Records of said District of Columbia in Libef 6301, at page 
413; which deed, and the official record thereof, is made 
a part of this bill; that said deed contt^ins the war¬ 
ranty, as follows: “and the said partiesj of the first 
part covenant that they will warrant speciall^" the property 
herebv conveved; and that thev will execute such further 
assurances of said land as may be requisitje;” by which 
warranty, running with the land, the grantprs warranted 
to defend the said property unto the granteje, “his heirs, 
devisees, personal representatives and assigns,” and plain¬ 
tiff is an assignee of their grantee, against tljie claims and 
demands of the grantors and all persoi:js claiming or 

4 to claim by, through or under them, ais by sections 
507 and 510 of the “Code of Laws for tpe District of 

Columbia” is specifically provided. } 
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7. That, thereafter, the said Randall Burroughs con¬ 
veyed to plaintilf the said land and premises, described in 
paragraphs 5 ac/d 6 hereof, by deed dated May 31,1929, and 
duly recorded in said Land Records, on June 7, 1929, in 
Liber 6333 at folio 86; that said deed is in fee simple, is not 
made subject to any prior trusts or mortgages, and contains 
the warranty; “and said party of the first part covenants 
that he will warrant specially the property hereby con¬ 
veyed; and that he will execute such further assurances of 
said land as may be requisite’’; which said deed, and the 
official record thereof, is made a part of this bill. 

8. The plaintiff is the owner in fee of the said land, with 
the appurtenances, subject to a deed of trust of $95,000, 
which does not mature until in March 1936 and upon which 
the interest has been paid to date; and to a deed of trust 
for $5,592.73, which she executed and is now claimed as a 
lien, hut neither of which said deeds of trust or the parties 
thereto are involved in this controversy. 

9. The defendants, Alphonse M. Baer and Oscar R. 
Scholz, trustees under the deed of trust hereinbefore men¬ 
tioned in paragraph 5 hereof, executed to them by the de¬ 
fendants, David Aj Baer and Robert 0. Scholz, have adver¬ 
tised the said property to be sold under foreclosure of the 
said deed of trusty “at the request of the parties secured 
thereby”, in front of the premises 1111 Columbia Road, on 
the third day of October, 1929, giving only ten days notice 
of the sale, as will appear from the attached printed copy 

of advertisements, marked exhibit A; that the parties 
5 secured thereby are the defendants, David A. Bear 

and Robert 0. Schulz, and, as plaintiff is informed 
and so affirms, are the owners of the notes secured thereby 
and the sole beneficiaries of said trust; that it was at their 
request only that the said trustees have so advertised the 
said property; which they have done, without inquiry of 
the plaintiff, and without demand upon her, or any pre¬ 
vious notice to her of their intended action; and the said 
trustees have acted and are acting, not as impartial trus¬ 
tees between the parties, but as partizans of the said De¬ 
fendants, David A. Baer and Robert 0. Scholz to whom, as 
plaintiff is informed, they are related by blood; that the 
said property is an apartment house, recently built and 
having 39 apartments, and is well worth $160,000, and should 
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not be sold, if to be sold, upon such short jiotice and condi¬ 
tions of sale. I 

10. The plaintilf alleges that the defenjdants, David A. 
Baer and Robert 0. Scholz, having by tl|eir warranty in 
their deed to Randall Burroughs, the grantor in turn to 
plaintiff, as set out in paragraph 6 hereof,! and which war¬ 
ranty runs with the land and enures to plaintiff’s benefit, 
as the grantee of said Burrouglis, are undc^r the legal obli¬ 
gations to pay off and cancel said deed of trust, as it con¬ 
stitutes an encumbrance created by them o|n said property 
and falls within their obligation on said jwarranty; that 
they are estopped in equity fi'om having j the same fore¬ 
closed, the effect of which would be to caus([' plaintiff, after 
relying on said warranty, to lose her equity in said prop¬ 
erty for which she has paid thirteen thout^and dollars in 
securities exchanged therefor. 

6 11. That the said deed of trust is Inot a valid en¬ 

cumbrance on the said property; butj if valid, there 
has been no default thereon, which justifies its foreclosure, 
and the action of the trustees, at the request of said de¬ 
fendants, David A. Bear and Robert 0. Scholz, is arbitrary, 
illegal and wrongful; and unless this court intervenes to re- 
strain the execution of the sale of said property, as adver¬ 
tised, this plaintiff will suffer an irreparablel loss and dam¬ 
age for which she has no adequate remedy at jlaw. 

AVherefore the plaintiff })rays the court tluit process may 
issue to the defendants, according to the usilial course, re¬ 
quiring them to answer or demur to this billt and, further, 

to show cause whv the defendant trustees shall not be en- 

* 

joined from selling the said property under said deed of 
trust, at the time and place as now advertisjed, or at any 
time ;and,further,why adecree should not l)e entered against 
the said defendants, David A. Baer and Robert! 0. Scholz, di¬ 
recting them to cancel and release, or cause t(j) be cancelled 
and released, the aforesaid deed of trust l)y thep executed to 
the said defendant trustees, because of their warranty deed 
as aforesaid, and thereby relieve plaintiffs title of its lien; 
and for a temporary injunction and such other relief to 
which the plaintiff mav be entitled in equity. 

1 

For a Second Cause of Action. | 

1 

1. The plaintiff, Lozelle I. Walters, a citizen Of the United 
States and resident of the District of Columbia, brings this 
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suit in her own right against the defendants hereinafter 
named. 

7 2. That the defendants, Alphonse M. Baer and 

Oscar R. Scholz, citizens of the United States and 
residents of said District, are sued in their capacity as trus¬ 
tees named in a deed'of trust hereinafter mentioned. 

3. The defendants, David A. Baer and Robert 0. Scholz, 
citizens of the United States and residents of the said Dis¬ 


trict, are sued as individual persons. 

4. The defendant, tlie B. F. Saul Company, is a corpora¬ 
tion, actively engaged, in real estate business, having its 
principal place of l)usiness in the city of Washington, D. C., 
and is sued in its corporate capacity. 

5. That the defendants, David A. Baer and Robert 0. 
Sch 2 /lz, did, on the 6th day of ^larch, 1929, execute and de¬ 
liver to the defendants, Alphone ^1. Baer and Oscar R. 
Scholz, their relatives, a deed of trust, conveying to them, 
certain lots of land, situated in the City of Washington, Dis¬ 
trict of CoIiunl>ia, together with the improvements, rights, 
privileges, and appurtenances to the same belonging, which 
said premises are situate in the District of Columbia, and 
designated as and being part of lot 105 in Morris^ sub¬ 
division of lots in block 23, ‘'Columbia Heights,’’ as per 
plat recorded in Liber County 20, folio 198, of the records 
of the office of the surveyor for the District of Columbia, 
also part of lot 9 and two parts of lot 8 in block 16 in Todd 
and Brown’s subdivision of part of Mt. Pleasant and Pleas¬ 
ant Plains, as per plat recorded in the office of the surveyor 
for the District of iColumbia in Liber County 2, folio 24, all 

of which is fully set forth in said deed of trust by 
8 metes and bounds; that said deed was dulv recorded, 

on ^larch 6, 1929, in the Land Records of said Dis¬ 
trict, in Libor 6294 folio 14; that said deed recites it was 
executed and delivered to secure the prompt payment of 
four promissory n()les, each for $12,500, of even date, drawn 
by Geo. A. Wilson to Edward R. Liston, and each note bear¬ 
ing six per cent interest: that on each note the sum of $130 
per month shall 1)0 payable, applicable first to interest and 
then to principal, on the 10th of each month, beginning 
April 10, 1929, and continuing until March 10, 1931; there¬ 
after, $98.75 shall be payable, on the 10th of each month, 
in the same manner and for the like purpose, until March 
10, 1936, when the unpaid balance shall become due and 
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payable; that the premises were conveyed in trust to per¬ 
mit the said grantors, ‘‘or assigns, to use, and occupy the 
said described land and premises, and the rents, issues, and 
profits thereof to take, have and apply to an^ for their sole 
use and benefit, until default shall be made ^h the payment 
of said promissory notes hereby secured, 'pr any install¬ 
ment thereon, when and as the same shall tjecome due and 
payable;’’ that “upon default or failure being made in the 
payment of said notes, or of any principal or interest 
thereon, when and as the same shall becom^ due and pay¬ 
able,” or “upon default being made in the payment, after 
demand therefor,” or in other provisions stipulated in said 
deed, then the trustees shall have the poorer to sell the 
premises at public auction, as in said deed prescribed; that 
the said deed of trust, and the official record thereof, is 
made a part of this bill and Avill be offered at the hearing 
of this cause, not in affirmation or recogniti(f)n of its valid¬ 
ity, but for its cancellation and removal a^ a cloud upon 
plaintiff’s title. 

9 6. That, thereaffer, the said defendants, David A. 

Baer and Robert 0. Scholz, conveyed ^he said prem¬ 
ises, described in the preceding paragraph, to one Randall 
Burroughs by deed in fee simple, ])iit not snbjcsct to said deed 
of trust, dated iMarch 18, 1929, and recorded in Land Rec¬ 
ords of said District of Columbia in Liber 6301, at page 
413; which deed, and the official record thereof, is made a 
part of this bill; that said deed contains the warranty, as 
follows: “and the said parties of the first part covenant 
that they will warrant specially the propertjy hereby con¬ 
veyed; and that they will execute such further assurances 
of said land as may be requisite.” 

7. That, thereafter, the said Randall Burroughs con¬ 
veyed to plaintiff the said land and premises, described in 
paragraphs 5 and 6 hereof, by deed dated Ma}' 31,1929, and 
duly recorded in said Land Records, on June 7, 1929, in 
Liber 6333 at folio 86; that said deed is in fee simple, is not 
made subject to any prior trusts or mortgages, and contains 
the warranty; “and said party of the first part covenants 
that he will warrant specially the propert>| hereby con- 
veved; and that he will execute such further assurances of 
said land as may be requisite”; which said deed, and the 
official record thereof, is made a part of this bill. 
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8. The plaintiff is the owner In fee of said premises, 
seized and possessed thereof, subject only to certain deeds 
of trust, the parties to which are not involved in this con- 

troversv. 

•> 

10 9. The defendants, Alphonse ]\I. Baer and Oscar 
R. Scholz, trustees under the deed of trust hereinbe¬ 
fore mentioned in paragraph 5 hereof, executed to them by 
the defendants, David A. Baer and Robert 0. Scholz, have 
adv’ertised the said pro])erty to be sold under foreclosure of 
the said deed of trust, at the request of Die parties secured 
thereby/’ in front of the premises 1111 Columbia Road, on 
the third dav of October, 1929, giving onlv ten davs notice 
of the sale, as will appear from the attached printed copy of 
advertisements, marked exhibit A: that the parties secured 
thereby are the defendants, David A. Baer and Robert 0. 
Sch?/lz, and, as plaintiff is informed and so affirms, are the 
owners of the notes secured thereby and the sole benefi¬ 
ciaries of said trust; that it was at their request only that 
the said trustees have so advertised the said property; 
which they have done, without inquiry of the plaintiff, and 
^\fithout demand upon her, or any previous notice to her of 
their intended action; and the said trustees have acted and 
are acting, not as impartial trustees between the parties, 
but as partizans of the said Defendants, David A. Baer 
and Robert 0. Scholz to whom, as plaintiff is informed, 
they are related by blood; that the said property is an 
apartment house, recently built and having 39 apartments, 
and is well worth $160,000, and should not be sold, if to be 
sold, upon such short notice and conditions of sale. 

10. The defendants, Alphonse M. Baer and Oscar R. 
Scholz, Trustees, do not in their advertisement set forth 
that there has been anv default in the terms of said deed of 
trust, under which they are proceeding to foreclose, 

11 where right of foreclosure has accrued, but arbi¬ 
trarily, at the request, they say, of parties secured 

thereby, are proceeding to sell the same; and plaintiff al¬ 
leges there has been no default in the payment of the in¬ 
stallments due thereunder, which fact the defendant trus¬ 
tees knew, or could have known by inquiry, and there is no 
default now in the terms thereof to warrant or justify the 
arbitrary action of said defendant trustees. 
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11. That there has been paid on and sinc^ April 20,1929, 

to the said, David A. Baer and Robert 0. R'ear, through 
the defendants B. F. Saul Co., their rental agents, the sum 
of $6,034.90, including fifty dollars paid b>^ others, to be 
applied to the payment first of interest on a first trust, 
which amounts to $475 per month, and for the six months 
from April 20, to September 20, both inclusive, aggregates 
the sum of $2,850, which, if by said defendants so applied, 
pays the interest thereon to date; and, secj^ond; to be ap¬ 
plied to the payment of said second trust, at $520 per month, 
including September payment, aggregating for six months, 
the sum of $3,120; or, in the aggregate for ihe full amount 
covering payments due on the first and said second trusts, 
the sum of $5,970, leaving a balance in pieir hands of 
$64.90. I 

12. That the installments stipulated to lie paid in said 
deed of trust amount to $520 per month, ai^d by reason of 
the payment thereof, as set forth in the pjreceding para¬ 
graph, the principal of said notes, thereby sej^ured, has been 
reduced by $1,680, or more, and no further payment is due 
thereon until October 10, 1929, when $520 will be due 

thereon. 

12 13. That the defendants, David A. Bher and Robert 

0. Scholz, in inducing the defendant trustees, to ad¬ 
vertise the said premises, if said trustees have been con¬ 
sulted at all, are acting arbitrarily, illegally, wrongfully 
and oppressively toward plaintiff, with tln^ apparent de¬ 
sign to regain the property, through foreclt>sure proceed¬ 
ings in order to refinance the same, after eliminating the 
])laintiff's interest, and, unless this court intervenes to re¬ 
strain the foreclosure thereof, plaintiff will suffer an irrep¬ 
arable loss and damage without any adequate remedy 
at law; that all her savings in securities, ajnounting to a 
face value of some thirteen thousand dollars, which she 
gave in exchange for her present interest in | said premises 
will be entirelv lost to her forever. 

Wherefore the plaintiff prays that proce^^s issue to the 
defendants, according to the usual course, directing them 
to appear and answer to this bill; that they be required 
to show cause why the said trustees should not be restrained 
from selling the said property, at the time and place as 

2 — 5133 ^ 3 ^ 
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now advertised, or that said sale l)e postponed pending the 
action of this court; that said trustees be restrained from 
selling said property; and for a temporary injunction and 
such other relief in equity to which the plaintiff may be 
entitled. 

Third Cause of Action. 

1. The plaintiff, Lozelle I. Walters, a citizen of the United 
States and resident of the District of Columbia, brings this 
suit in her own right against the defendants hereinafter 
named. 

13 2. That the defendants, Alphonse M. Baer and 
Oscar R. Scholz, citizens of the United States and 

residents of said District, are sued in their capacity as 
trustees named ini a deed of trust hereinafter mentioned. 

3. The defendants, David A. Baer and Robert 0. Scholz, 
citizens of the United States and residents of the said Dis¬ 
trict, are sued as individual persons. 

4. The defendant, the B. F. Saul Company, is a corpora¬ 
tion, actively engaged, in real estate business, having its 
principal place of business in the city of Washington, D. C., 
and is sued in its corporate capacity. 

5. That the defendants, David A. Baer and Robert 0. 
Scholz, did, on the 6th day of March, 1929, e.xecute and 
deliver to the defendants, Alphonse ^I. Baer and Oscar R. 
Scholz, their relatives, a deed of trust, conveying to them, 
certain lots of land, situated in the city of Washington, 
District of Columbia, together with the improvements, 
rights, privileges, and appurtenances to the same belonging, 
which said premises are situate in the District of Colum¬ 
bia, and designated as and being part of lot 105 in ^Morris’ 
subdivision of lots in block 23, ^‘Columbia Heights,” as 
per plat recorded in Liber County 20, folio 198, of the rec¬ 
ords of the office of the survevor for the District of Colum- 

A- 

bia, also part of lot 9 and two parts of lot 8 in block 16 in 
Todd and Brown’s subdivision of part of !Mt. Pleasant 
and Pleasant Plains, as per plat recorded in the office of 
the surveyor for the District of Columbia in Liber County 
2, folio 24, aU of which is fully set forth in said 

14 deed of trust bv metes and bounds; that said deed 
was duly recorded, on March 6, 1929, in the Land 
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Records of said District, in liber 1694 fblio 14; that said 
deed recites it was executed and delivei^ed to secure the 
prompt payment of four promissory notes^ each for $12,500, 
of even date, drawn by Geo. A. Wilson to EJdward R. Liston, 
and each note bearing six per cent interest; that on each 
note the sum of $130 per month shall be payable, applicable 
first to interest and then to principal, on jthe 10th of each 
month, beginning April 10,1929, and continjuing until March 
10, 1931; thereafter, $98.75 shall be payable, on the 10th of 
each month, in the same manner and for ihe like purpose, 
until ^larch 10, 1936, when the unpaid balajnce shall become 
due and payable; that the premises were conveyed in trust 
to permit the said grantors, ‘‘or assigns,! to use, and oc¬ 
cupy the said described land and premises, and the rents, 
issues, and profits thereof to take, have and apply to and 
for their sole use and benefit, until defau|t shall be made 
in the ])ayment of said promissory notes ihereby secured, 
or any installment thereon, when and as the same shall be¬ 
come due and payable’’; that “upon default or failure 
being made in the payment of said notes, jor of any prin¬ 
cipal or interest thereon, when and as thd same shall be¬ 
come due and payable,” or “upon default being made in 
the payment, after demand therefor”, or in other provi¬ 
sions stipulated in said deed, then the trustees shall have 
the power to sell the premises at public auction, as in said 
deed prescribed; that the said deed of trustj and the official 
record thereof, is made a part of this bW and will be 
ofi'ered at the hearing of this cause, not ir| affirmation or 
recognition of its validity, but for its cancellation and 
removal as a cloud u])on plaintiff’s title. ! 

6. That, thereafter, the said defendants, David A. 
15 Baer and Robert 0. Scholz, conveyed'the said prem¬ 
ises described in the preceding paragraph, to one 
Randall Burroughs by deed in fee simple, but not subject 
to said deed of trust, dated March 18, 1929 l and recorded 
in Land Records of said District of Columbia in Liber 6301, 
at page 413; which deed, and the official record thereof, is 
made a part of this bill; that said deed contains the war¬ 
ranty, as follows: “and the said parties ofj the first part 
covenant that they will warrant specially! the property 
hereby conveyed; and that they will execut^ such further 
assurances of said land as may be requisite.’? 
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7. That, thereafter, the said Randall Burroughs con¬ 
veyed to plaintiff the said land and premises, described in 
paragraphs o and 6 hereof, by deed dated May 31, 1929, 
and duly recorded in said Land Records, on June 7, 1929, 
in Liber 6333 at folio 86; that said deed is in fee simple, is 
not made subject to any prior trusts or mortgages, and con¬ 
tains the warranty; “and said party of the first part cov¬ 
enants that he will warrant specially the property hereby 
conveyed; and that he will warrant specially the property 
hereby conveyed; and that he will execute such further as¬ 
surances of said land as may be requisite’’; which said 
deed, and the official record thereof, is made a part of this 
])iil. 

8. The plaintiff is the owner in fee of the said land, 
with the appurtenances, subject to a deed of trust of $95,- 
000, which does not mature until in March 1936 and upon 
which the interest has been paid to date; and to a deed of 
trust for $5,592.73, which she executed and is now claimed 

as a lien, but neither of which said deeds of trust or 
16 the parties thereto are involved in this controversy. 

9. That on March 18, 1929, the said defendants 
David A. Baer and Robert 0. Scholz, and the said Randall 
Burroughs, their grantee, entered into an agreement as to 
payments to be made, on said trusts, and as to the rental 
agent of said property, which was duly recorded in the 
Land Records of said District, in Liber 6301, folio 415, 
aftei- their deed to Burroughs mentioned in paragraph 6 
hereof, and said agreement, and the record thereof, is made 
a part of this bill, and will be exhibited to the court at the 
hearing: that said agreement, as will be seen by its terms, 
is limiteil to and binding upon the parties thereto only; 
that it is not made as between the parties, their heirs and 
assigns, and is not a covenant running with the land, but 
limited in its existc[nce to a period of one year; that it is no 
I)art of any deed, as between the parties, or of the deed of 
trust hereinbefore ^set out in paragraph 5 hereof; that the 
defendants trustees were not parties thereto; that it is at 
variance with the terms of said deed of trust, which permit¬ 
ted the grantors, or their assigns, to occupy said premises 
and take the rents thereof, until default made in payments 
therein stipulated, while said agreement provides the prop¬ 
erty shall be in charge of the defendant B. F, Saul Com- 
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pany, who, after deducting from the rentals iall expenses of 
operation, shall pay to the said defendants, David A. Baer 
and Robert 0. Scholz, the proceeds up to the sum of $1200 
per month, in consideration of which they were to apply the 
same to payments on a first trust and on ijhe said second 
trust; and plaintiff, who purchased of said Burroughs, the 
graiitee of said defendants, David A. Baer and Rob- 

17 ert 0. Scholz, alleges that said agreement is not 
binding upon her, a subsequent purchaser, and that 

she has assumed no ol'ligatioii tliereunder with the defend- 
ants, or either of them. I 

10. That the said agreement, set out in thq i)rcceding sec¬ 
tion hereof, contains the sti})ulation that, if the second 
party, the said Biirronghs, failed to comply with the terms 
‘‘of this contract’’, the failure to so complc shall be con¬ 
sidered a breach of said second trust agre(3ment, and the 
trustee shall be authorized to foreclose undc^r the terms of 
the said second trust; but plaintiffs allege that the parties 
could not so stipulate in variance of the said deed of trust, 
so as to be binding upon her, a sni)se«|nent )urchaser, and 
this regardless of the fact that said agreelnent was dulv 
recorded ])rior to her deed of })urchase. 

11. The defendants, Alphonse .M. Baer and Oscar R. 
Scholz, tinistees under the deed of trust her(:‘in])efore men¬ 
tioned in pa]'ag!’a))h o hei'eof, executed tc them by the 
defendants, David A. Baer and Rol)ert Oj Scholz, have 
cdvertise<l the said ])i‘op(‘rty to he sold under foreclosure 
of the said deed of trust, “at the I’ccjnest of the ])arties 
secured thereby’’, in front of the jn’emises jlll Columbia 
Road, on the third day of October, 1929, g|ving only ten 
days notice of the sale, as will appear fronji the attached 
printed copy of advertisements, marked exhil|)it A; that the 
parties sec'ui’cd thereby a]‘(‘ th(‘ defendants, l[)avid A. Baer 
and Robert O. Scholz, and, as ])laintiff is inljormed and so 
affirms, are the ownei’s of the notes secured therebv and 
the sole l)eneticiaries of said trust; that it'was at their 

request only that the said trustees have so adver- 

18 tised the said property, which the;.’ have done, 
without inquiry of the ])laintiff, and witliout demand 

upon her, or any previous notice to her of jheir intended 
action; and the said trustees have acted and ^re acting, not 
as impartial trustees between the parties, but as partizans 
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of the said defendants, David A. Baer and Robert 0. Scholz 
to whom, as plaintilf is informed, they are related by 
blood; that the said! property is an apartment house, rec¬ 
ently built and having ‘30 apartments, and is well worth 
$160,000, and should not be sold, if to be sold, upon such 
short notice and conditions of sale. 

12. That there has been paid through the defendant B. 
F. Saul Co. funds sufficient, out of rentals collected, to pay 
the installments due to date under the terms of said deed 
of trust, as hereinafter stated, and there has been no de¬ 
fault therein, but the pretended default is set up under the 
terms of said a<*reenient ])etween the said defendants David 
A. Baer and Robert O. Scholz, on the one part, and their 
grantee, the said Randall Burroughs, on the other; which 
agreement is more particularly set out in paragraph 10 
hereof and, as plaintilT is advised and alleges, is in no vdse 
binding upon her 

13. The defendants, Alphonse M. Baer and Oscar R. 
Scholz, trustees, do not in their advertisement set forth 
that there has been anv default in the terms of said deed 
of trust, under which they are proceeding to foreclose 
where right of foreclosure has accrued, but arbitrarily, at 
the re(|uest, they say, of parties secured thereby, are pro¬ 
ceeding to sell the same: and plaintiff alleges there has 
been no default in i the payment of the installments due 
thereunder, whiclj fact the defendant trustees knew, or could 

have known l\v impiiry, and there is no default now 
19 in the terms thereof to warrant or justify the arbi- 

trarv action of said defendant trustees. 

14. That there has been ])aid on and since April 20, 1929, 
to the said David A. Baer and Robert 0. Scholz, through 
the defendants B. ¥. Saul Co., their rental agents, the sum 
of $6034.90, including fifty dollars paid by others, to be 
applied to the ])ayment first of interest on a first trust, 
which amounts to $475 per month, and for the six months 
from April 20, to September 20, both inclusive, aggregates 
the sum of $2850, which, if by said defendants so applied, 
pays the interest thereon to date; and, second, to be ap¬ 
plied to the payment of said second trust, at $520 per 
month, including September payment, aggregating for six 
months, the sum of $3120: or, in the aggregate for the full 
amount covering payments due on the first and said second 
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trusts, the sum of $5970, leaving a balance! in their hands 
of $64.90. 

15. That the installments stipulated to be paid in said 
deed of trust amount to $520 per month, aijd by reason of 
the payment thereof, as set fortli in the p[receding para¬ 
graph, the principal of said notes, therebj^ secured, has 
been reduced by $1680, or more, and no farther payment 
is due thereon until October 10,1929, when $p20 will be due 
thereon. 

16. That, although the plaintiff had agreed with her 
grantor, the said Burroughs, she would takl? the property 
as of March 20, 1929, she did not receive |ier deed until 
May 31, 1929; and shortly thereafter the defendants, David 
A. Baer and Robert 0. Scholz, caused the i;j)roperty to be 
advertised by the trustees for sale, under saitl second trust 

in the latter part of June, 1929, because of an alleged 
20 default of $326, although there was no default in 

the payments under said trust; that they again 
caused the property to be advertised under jsaid trust on 
September 20, 1929, by said trustees, and were proceeeding 
to sell it, when there was only a default of | fifty dollars, 
according to their own claim; that there was jno default in 
either instance under the trust, but the plalintiff had to 
comply with the defendants, Baer and SchoU demands to 
prevent foreclosure, that the default claimeii was under 
the said agreement between said defendant's, Baer and 
Scholz and said Burroughs, their grantor; anjl it is by no 
default under the terms of said trust by which feaid trustees 
are now proceeding to sell on October 3, 192^, but under 
said agreement, which is no part of said trust ^nd to which 
plaintiff is not a party in fact, law or equity, j 

17. That the defendants, David A. Baer an<S Robert 0. 
Scholz, and the defendant, the B. F. Saul & Co.L under said 
agreement, will not permit plaintiff to operate jj^nd manage 
her own property, but do so in their own way a|id have not 
done so diligently or successfully, nor in a mahner to pay 
the $1,200 provided to be paid under the said ^agreement, 
which defendants would enforce against the plaintiff; that, 
if permitted without the interference of the defejndants, the 
said Baer, Scholz and Sauls Company to manag^ her prop¬ 
erty, she can pay the $1,200 per month on the ibaid trusts 
and taxes, nor does she object to so doing, if the daid second 
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trust is held to be valid; that by renting her apartments 
herself, she can save $1,000 to $1,200 per annum, now 
charged by said defendant Saul Company as commissioners 
and operate it at less cost; and rent it more readily. 
21 18. That plaintiff did enter into a contract with 

Thos. H. A: Clarke and ^lortimer M. Harris, of 
Washington, D. C., who are tinancially responsible by which 
they agreed to rent the said property at $1,400 per month 
for one year, with option to renew; that they agreed to pay 
all costs of maintenance and operation in addition, leaving 
the $1,400 net to plaintitf; that by consent of plaintiff it was 
stipulated in said lease agreement that they would pay to 
the defendants, Baer and Scholz, twelve hundred dollars 


each month on the 20th day thereof in advance to be applied 
by them to pay taxes and retpiired installments on trusts 
and the balance of $200 to ])ay to plaintiff; but the lease 
agreement conditioned that thev should have the manage- 
ment of the apartment and the defendant, B. F. Saul Com¬ 
pany should surrender their alleged right to operate the 
same; that plaintiff sulmiitted the agreement to the de¬ 
fendants, David A.i Baer and Kobert 0. Scholz, and to the 
defendant, Saul Co., both in ])erson and by letter of her at¬ 
torney, but they declined to assent thereto, in consequence of 
which she could not effect said rental agreement, which, if 
carried out, would have ])aid the $1,200 pei* month to the de¬ 
fendants, David A. Baer and Kobert O. Scholz, beginning 
Septeml)er 20th, 1920, which is all they demand, and have 
avoided their present oppressive and illegal ])roceedings. 

19. That the plaintiff alleges that the |)ur|)ose of the de¬ 
fendants, David A. Baer and Robert O. Scholz, is to control 
the management ofi the property, cause a pretended default, 
and foreclose the plaintiff of her rights; and by interference 
with her right to manage it to ])revent her doing so in man¬ 
ner to meet whatever obligations she mav be due on said 
trusts. 


22 20. That although the defendants, David A. Baer 

and Robert 0. Scholz, have received through the de¬ 
fendant B. F. Saul Co., since fJte March 6, 1929, seventy two 
hundred dollars, or more, to be applied to the interest on 
the first trust, taxes, and interest and installments on sec¬ 
ond, they have made no statement of account thereof to 
plaintiff, and she is not advised whether the same has been 
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SO applied, and alleges she is entitled to a ful| and detailed 
statement thereof. 1 

21. That the plaintiff alleges that, if this eburt does not 
intervene to enjoin the defendant trustees fro'im the sale of 
her property, on October 3, 1929, as advertiseji, and if such 
sale is consummated, she will suffer an irreparable damage 
for which she has no adequate remedy at lawL through the 
wrongful, illegal, and appressive acts of the defendants as 
aforesaid. j 

Wherefore the plaintiff prays the court, tlial^ process may 
issue, according to the usual course, to th^ji defendants 
directing them to appear and answer or demui- to this bill; 
that the defendants trustees be enjoined fronli foreclosing 
the said premises at the time and place advertised; that the 
defendants, David A. Baer and Robert 0. Scholz, be directed 
to cancel and release or cause to be cancelled land released 
the deed of trust, executed by them to said tr^tees, dated 
March 6, 1929, and of record in Liber 6194 fc^lio 14, Land 
Records, of this District; that the agreement j executed by 
and between the defendants, David A. Baer an[d Robert 0. 
Scholz, and Randall Burroughs, dated March IjS, 1929, and 
of record in Liber 6301 folio 415, Land Rec(l)rds of this 
District, be declared not binding upon said premises 
23 or this plaintiff; that the defendants, !b. F. Saul 
Company, David A. Baer and Robert 0. Scholz, their 
agents and attorneys, be enjoined from interjfering with 
plaintiff’s control and operation of said premises; that the 
defendants, David A. Baer and Robert 0. Sclnplz make to 
plaintiff or this court a detailed statement of allj moneys by 
them received from defendant B. F. Saul Co., others, on 
account of said trusts, and the date and amouijits of their 
application; for a temporary injunction against Ithe defend¬ 
ants restraining them from foreclosure of said trusts until 
the final action of this court; for an order to sho\| cause and 
such further relief as plaintiff may be entitled an|d the costs 
of this suit. 

LOZELLE I. 

IREDELL MEARES, 

Attorney for plaintiff. 


TBRS, 

Plaintiff. 


3—5133a 
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District of Columbia, 

City of Washington, ss: 

Lozelle I. Walters, being first duly sworn, says: she is the 
plaintiff in the above entitled suit; that she has read the 
foregoing bill of complaint; that the facts therein alleged 
are true to the best of her knowledge and that those stated 
on information she believes to be true. 

LOZELLE I. WALTERS. 

Sworn and subscribed before me this 27th day of Septem¬ 
ber, 1929. 

[notarial seal.] carl H. DONCH, 

Notary Public. 

My commission expires June 9, 1932. 

24 Exhibit A. 

Thos. J. Owen & Son, Auctioneers, 1431 Eye St. N. W. 

Trustees^ Sale of Four-story Brick Apartment, Equipped 

with Frigidaire, Knotvn as Premises 1111 Columbia Road 

Northwest. 

By virtue of a certain deed of trust dated March 6th, 1929, 
being instrument I No. 96, recorded i\Iarch 6, 1929, among 
the land records of the District of Columbia, and at the re¬ 
quest of the party secured thereby, the undersigned trustees 
will sell at public auction, in front of the premises, on 
Thursday, the third day of October, 1929, at three o’clock, 
P. M., the following-described land and premises, situate 
in the District of Columbia, and designated as and being 
part of lot 105 in Morris’ subdivision of lots in block 23, 
“Columbia Heights,” as per plat recorded in Liber County 
20, folio 198, of the records of the office of the surveyor for 
the District of Columbia, also part of lot 9 and two parts of 
lot 8 in block 16 in Todd and Brown’s subdivision of part of 
Mt. Pleasant and Pleasant Plains, as per plat recorded in 
the office of the shrveyor for the District of Columbia in 
Liber County 2, folio 24, all of which is fully set forth in 
said deed of trust by metes and bounds. 

Terms: Sold subject to a prior deed of trust for $95,000.00, 
further particulars of which will be announced at time of 
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sale; the purchase price above said trust tb be paid one- 
third cash, balance in one and two years, or 4 II cash. A de¬ 
posit of $2,000.00 required; Conveyancing, recording, 

25 etc. at the purchaser’s cost. Terms io be complied 
with within thirty days, otherwise deposit forfeited 

and the property may be advertised and resold at the dis¬ 
cretion of the trustees. 

ALPHONSE M. jBAER, 
OSCAR R. SCHOLZ, 

! Trustees. 

1 

I 

Order. \ 

i 

Filed Oct. 3, 1929. j 

*##**#* 

i 

This cause coming on for hearing upon motion for a tem¬ 
porary restraining order, it is this 3rd day of October, 1929, 
Adjudged, ordered and decreed that the motion for a tem¬ 
porary restraining order be and the same is l|lereby denied. 

ALFRED A. WHEAT, 

Justice. 

26 Exhibit A. 

I 

Deed of Trust. 

Filed Oct. 29, 1929. 

This deed, made this 6th day of March A. D. 1929, by 
and between David A. Baer and Robert 0. j Scholz, joint 
tenants, both of Washington, D. C., parties of the first part, 
and Alphonse M. Baer and Oscar R. Scholz, both of Wash¬ 
ington, D. C., Trustees parties of the second part: 

Whereas, one, George A. Wilson is justly indebted unto 
one Edward R. Liston in the full sum of Fifty Thousand 
and no/100 Dollars for which he has execited and de¬ 
livered unto the said Edward R. Liston his I four certain 
promissory notes of even date herewith, eaclji note in the 
full sum of Twelve Thousand Five Hundred ijlollars made 
payable to the order of the said Edward R^ Liston and 
numbered one to four inclusive, each note bearing interest 
at the rate of 6% per annum, and each note payable one 
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hundred and thirty dollars per month, which payments 
when made to be applied as follows: first to the payment 
of interest at the rate aforesaid to the time of payment 
and the balance to the reduction of the principal sum; pay¬ 
ments shall be made on the 10th dav of each and everv 
month, beg-innin< 2 : with the 10th day of April, 1929, and 
continuing monthly thereafter up to and including the 
10th day of March, 1931, and thereafter beginning with 
the 10th day of April, 1931, the aforesaid payments on each 
note shall be reduced to ninety-eight and 75/100 dollars a 
month and continue monthly thereafter on the 10th day of 
eacli and ovei‘y month up to and including the 10th 
day of March, 1936, and the said payments of ninety-eight 
and 75 /100 dollars shall be applied in the same manner as 
hereinbefore specified for the payments of one liun- 
27 dred and thirtv dollars; and on the 10th dav of 
r^Iarch, 1936, the balance of said principal on each 
and all of the notes shall mature and become due and 
payable; 

It is furthermore understood and agreed as a part of 
this trust that in the event of default in any of the afore¬ 
said monthly payments the entire amount of principal then 
remaining due and payable shall at the option of the hold¬ 
ers of anv of said notes become immediatelv due and 
payable 

And whereas the parties of the first part desire to secure 
the prompt payment of said debt and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
parties of the second part or substituted trustee, or by any 
person hereby secured, on account of any litigation at law 
or in equity which may arise in respect to this trust or the 
property hereinafter mentioned, and of all money which 
may be advanced as provided herein, with interest on all 
such costs and advances from the date thereof 

Now, therefor^, this indenture witnesseth, that the par¬ 
ties of the first part, in consideration of the premises, and 
of one dollar, lawful money of the United States of America 
to them in hand paid by the parties of the second part, the 
receipt of whichj before the sealing and delivery of these 
presents, is hereby acknowledged, have granted, and do 
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hereby grant unto the parties of the second p^art the follow¬ 
ing described land and premises, situate in the District of 
Columbia, known and distinguished as Pari of Lot num¬ 
bered One Hundred and five (105) in |\Iorris’ subdi- 

28 vision of lots in Block numbered Twei|ty-three (23), 
‘‘Columbia Heights^- as per plat ret^orded in the 

Office of the Survevor for the District of Coliimbia in Liber 

• j 

Countv 20 at folio 198; beginiiins; on the North line of 
Columbia Road at the Southwest corner of said Lot Num¬ 
bered One Hundred and Five (105) and ninning thence 
North 2().27 feet to tlie Nortli line of said Lot; thence 
southeasterly along the said North line, 91.67 feet to a 
public alley as condemned in District Court Cause No. 
1130 in the Supreme Court of the District of Columbia and 
shown on plat recorded in said Surveyor’s (pffice in Liber 
53 at folio 185; thence South ou the line of said alley, 17.52 
feet to (’oluinhia Road; thence West along said said, 90.69 
feet to the beginning*. 

Part of Lot numbered Nine (9) in Block numbered Six¬ 
teen (16) in Todd and Brown’s snbdivisioM of Part of 
“Mount Pleasant'’ and “Pleasant Plains,’’ as per plat 
recorded in the Office of the Survevor for the District of 
Columbia in Liber Levy Court 2 at folio 24 ;| beginning at 
the Southwest corner of said lot; and running fhence North¬ 
erly 106.64 feet to public alley condemned in District Court 
Cause No. 1130 of the Supreme Court of tlie District of 
Columbia, as shown on plat recorded in saijl Surveyor’s 
Office in Lii)er 53 at folio 185; thence Eastei]ly along line 
of said alley, 50.33 feet to the Easterly line! of said lot; 
thence Southerly along said Easterly line, 108.85 feet to 
the Southerly line of said lot; thence Northwesterly along- 
said Southerly line to the beginning. 

Part of Lot numbered Eight (8) in Block numbered Six¬ 
teen (16) of Todd and Brown's subdivisioij of part of 
“Mount l^leasant'’ and ‘‘Pleasant Plains,” as per plat 
recorded in the Office of the Surveyor for thl^ District of 
Columbia in Liber Levy (’ourt 2 at folio ‘24; begin- 

29 ning for the same at the intersection of the South 
line of said lot with the West line of a public alley 

as condemned in District Court Cause No. 1130 of the 
Supreme Court of the District of Columbia as shown on 
plat recorded in said Surveyor’s Office in Liber 53 at folio 
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185 and running 'thence Northerly along said West line of 
said alley, .32.61 feet; thence Westerly at right angles with 
said alley, 26 feet; thence Northerly parallel with said 
alley, 60 feet: thence Westerly at right angles with said 
alley, 14 feet to the West line of said Lot Numbered Eight 
(8); thence Southerly on said West line to the Southerly 
line of said lot; thence Southeasterly along said Southerly 
line to the beginning. 

Also another part of Lot numbered Eight (8) in Block 
numbered sixteen (16) in Todd and Brown’s subdivision 
of part of ‘‘Mount Pleasant" and “Pleasant Plains,” as 
per plat recorded in said Surveyor’s office in Liber Levy 
Court 2 at folio 24; beginning for the same at the North¬ 
west corner of said Lot and running thence South 6® 30" 
East along the West line of said lot and the West line of 
a garage erected thereon, 22.76 feet to the center of the 
South 9 inch wall of the said garage; thence through the 
center of said South wall, North 83^ 29' East 19.86 feet to 
the center of the East 9 inch wall of the said garage; 
thence North 6 ° 31' west through the center of said East 
wall and a prolongation thereof, 20.41 feet to the South 
line of a 15 foot alley; thence by and with the South line 
of said alley, North 89° 46' West 20 feet to the place of 
beginning, according to the plat of survey dated Decem¬ 
ber 23rd, 1925, and recorded in Survey Book 82 at page 
308 of the'Office of the Surveyor for the District of 
.30 Columbia, together with all the improvements in 
anvwise appertaining, and all the estate, right, title, 
interest and claim, either at law or in equity, or otherwise 
however, of the parties of the first part, of, in, to, or out 
of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared; that is to say: In trust to permit said David A. 
Baer and Kobert O. Scholz, their heirs or assigns, to use 
and occupy the staid described land and premises, and the 
rents, issues, and prolits thereof to take, have and apply 
to and for their sole use and i)eneiit until default be made 
in the payment of the certain promissory notes hereby se¬ 
cured or any instalment of interest thereon, when and as 
the same sliall become due and payable, or any proper cost 
or expense in and about the same as hereinafter provided. 
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And upon the full payment of all of said jnotes and the 
interest thereon, and all moneys advanced oil* expended as 
herein provided, and all other proper costs, Charges, com¬ 
missions, half-commissions and expenses, at any time be¬ 
fore the sale hereinafter provided for, to release and re¬ 
convey the said described premises unto th(^ said parties 
of the first part, their heirs or assigns at thei^ cost. 


And upon this further trust, upon any default or failure 
being made in the payment of said notes or of any instal¬ 
ment of principal or interest thereon, when and as the same 
shall become due and payable, or upon default being made 
in the payment, after demand therefor, of aily money ad¬ 
vanced as therein provided for, or of ain- proper cost, 
charge, commission or expense in and about the 
31 same, then and at any time thereafter jthe said par¬ 
ties of the second part Survivor of tlierja or the trus¬ 
tee acting ill the execution of this trust shall Inive the power 
and it shall be their or his duty thereafter to sell, and in 
case of any default of any purchaser to resell, the said de¬ 
scribed land and premises at public auction, upon such 
terms and conditions, in such parcels, at such time and 
place, and after such previous public advertisement as the 
parties of the second part, Survivor of them or the trustee 
acting ill the execution of this trust, shall deem advan¬ 
tageous and ])roper; and to convey the same ip fee simple, 
upon compliance with the terms of sale, to, and at the cost 
of, the purchaser or purchasers thereof, who I shall not be 
required to see to the application of tlie purc|iase money; 
and of the proceeds of said sale or sales: Firstly, to pay 
all proper costs, charges, and expenses, including all fees 
and costs herein provided for, and all moneys advanced 
for taxes, insurance, and assessments, with intcjrest thereon 
as provided herein, and all taxes, general and special, due 
upon said land and premises at time of sale, pnd to retain 
as compensation a commission of 5 per centum on the 


amount of the said sale or sales; secondly, t<[) pay what¬ 
ever may then remain unpaid of said promissory notes, 
whether the same shall be due or not, and the interest 
thereon to date of payment, it being agreed that said notes, 
shall, upon such sale being made before the maturity of said 
notes, be and become immediately due and payable at the 
election of the holder thereof; and, lastly, to Ipay the re- 
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mainder of said ])roc*eeds. if any there be, to said 
3*2 David A. Baer and Robert O. Scliolz, their heirs, as¬ 
signs, n])on the delivery and surrender to the pur¬ 
chaser, his, lier, or their heirs or assigns, of possession of 
the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And the said David A. Baer and Robert O. Scliolz do 
hereby agree at their own cost, during all the time wherein 


any j)art of the matt(‘r hereby secured shall be unsettled or 
unpaid, to keep the said improvements insured against loss 
by tire in the full sum of Twenty-five Thousand dollars in 
the name and to the satisfaction of the t^arties of the second 
part, or substituted trustee, in such tire insurance company 
or companies as the said ])arties of the second ])art may 
select, who shall apply whatever may be received therefrom 
to the ])ayment of the mattei* hereby secured, whether due 
or not, unless the party entitled to receive shall waive the 
right to have the same so ai)])lied: and also to ])ay all taxes 
and assessments, both general and s])ecial, that may be as¬ 
sessed against, or become due on said land and pi’emises 
during the continuance of this trust, and that upon any 
neglect or default to so insure, or to ]>ay taxes and assess¬ 
ments, any party hereby secnii'cd may have said improve¬ 
ments insured and pay said taxes and assessments, and the 
expense thereof shall be a eliarge hereby secured and bear 
interest at the rate of six per centum })er annum from the 


time of such j)ayment. 

And it is further agreed that if the said pro])erty shall be 
advertised for sale, as herein provided, and not sold, the 
trustee or trustees acting shall be entitled to one-half the 
commission above ])rovided, to be computed on the 
33 amount of the debt hereby secured. 

And the said parties of the first part covenant that 
they will warrant s])ecially the land and ])remises hereby 
conveved, and that thev will execute such further assur- 
ances of said land as may be requisite or necessary. 

In witness whereof, the said parties of the first part have 
hereunto set their hands and seals on the day and year first 


hereinbefore written. 

Signed, sealed and delivered in the presence of— 

DAVID A. BAER. [seal.] 
ROBERT 0. SCHOLZ. [se.^.] 
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1 

United States of America, 

District of Columbia, To wit: 

I, Bernard A, Baer a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that David A. Baer and 
Robert 0. Scholz parties to a certain Deed bearing date on 
the Gth day of !March, 1929, and hereto annexed, personally 
appeared before me in said District the said David A. Baer 
and Robert 0. Scholz being personally well ki:|own to me as 
the persons who executed the said Deed, and Acknowledged 
the same to be their act and deed. ! 

Given under my hand and seal this Gth djav of March 
A. D. 1929. I ^ 

[notarial seal.] BERNARD A. ^AER, 

Notary Piihlic, D. C. 

i 

Received for record on the 6 day of Mar. k. D. 1929 at 
1-37 oVlock P. M., and recorded in Liber No. j629-l- at folio 
14 one of the Land Records for the District |)f Columbia, 
and examined by Arthur G. Froe, Recorder, j 

34 Exhibit B. 

Filed Oct. 16, 1929. j 

Deed. 

Recorded March 26,1929, at 12:3S P. M. 

I 

This deed made this 18th day of March, in t|lie year one 
thousand nine hundred and Twenty-nine, by ^^nd between 
David A. Baer and Robert 0. Scholz, joint tenants, par¬ 
ties of the first part, and Randall Burroughs party of the 
second part: j 

Witnesseth, that in consideration of Ten Dolhjrs, the par¬ 
ties of the first part do hereby grant unto the party of the 
second part, in fee simple, all that piece or parcel of land, 
together with the improvements, rights, privileges, and 
appurtenances to the same belonging, situate in the District 
of Columbia, described as follows, to wit: 

(Description of property same as in Deed made March 6, 
1929 by and between David A. Baer and Roberjt 0. Sholz, 
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26 L. I. WALTERS VS. A. M. BAER, TRUSTEE, ET AL. 

joint tenants, both of Washington, D. C., parties of the first 
part and Alphonse M. Baer and Oscar R. Scholz, both of 
Washington, D. C., Trustees, parties of the second part.) 

according to the plat of survey dated December 23rd, 1925, 
and recorded in Survey Book 82 at page 308 of the Office of 
the Surveyor for the District of Columbia. 

And the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed; and 
that thev will execute such further assurances of said land 
as may be requisite. 

Witness their hands and seals the day and year herein¬ 
before written. 

DAVID A. BAER. [seal.] 

ROBERT 0. SCHOLZ. [seal.] 

In presence of— 


35 District of Columbia, To wit: 

I, Bernard A. Baer, a Notary Public in and for the Dis¬ 
trict aforesaid, herebv certifv that David A. Baer and 
Robert 0. Scholz'who are personally well known to me as 
the grantors in, find the persons who executed the afore¬ 
going and annexed deed, dated iMarch 18th A. D. 1929, ])er- 
sonally appeared before me in the said District and ac¬ 
knowledged the said deed to be their act and deed. 

Given under mv hand and seal this 18th dav of March, 
1929. 

[notarial seal.] BERNARD A. BAER, 

Notary Public, T). C. 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6.301, folio 413, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 23rd dav of October, A. D. 
1929. 

[seal.] 


ARTHUR G. FROE, 
Recorder of Deeds, D. C, 
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36 Exhibit C. j 

Agreement. | 

i 

Filed Oct. 29, 1929. j 

I 

No. 91. 

Recorded March 26, 1929, at 12:39 ]p. M. 

I 

This agreement made this 18th day of Marki, A. D. 1929, 
by and between David A. Baer and Robert 0. Scholz, par¬ 
ties of the first part, and Randall Burronghsj, party of the 
second part, Witnesseth: | 

That whereas, the party of the second part is the ovmer 
of certain property being part of lot numberec^ 105 in Block 
23, ‘‘Columbia Heights” and part of lots nuinbered 8 and 
9 in Block 16 “Mount Pleasant” and “Pleaibant Plains,” 
known as 1111 Columbia Road, which property is more 
specifically described in a certain Deed of Trjnst dated the 
6 th day of March, 1929 and executed by the parties of the 
first part to Alfonse M. Baer and Oscar R. Scholz Trustees 
to secure the notes of George A. Wilson in thej sum of $12,- 
500 each, there being four of such notes, totajling the sum 
of $50,000 payable to the order of Edward R.| Liston, said 
trust being secured as a second trust on the afcjresaid prop¬ 
erty. ^ 1 

Now, therefore, in consideration of the sum i)f one dollar 
paid to the party of the second part by partiei of the first 
]iart, receipt of which is liereby acknowledged py the party 
of the second [lart, before the signing of these presents and 
for other good and valuable consideration pas^sing to and 
fro between the parties, the party of the second part 

37 agrees to pay over, either directly or |;hrough his 
rental agents, to the parties of the first jpart, or the 

then holders of the second trust notes, the sum pf $1,200.00 
monthly, beginning with the 20th day of April, 1$29 and con¬ 
tinuing monthly thereafter on the 20th day of 4ach succes¬ 
sive month up to and including the 20th day of ^jiarch, 1931, 
after which time the aforesaid payments shall be reduced 
to $1,075 and the said payments of $1,075 shall pe made be¬ 
ginning with the 20th day of April, 1931, and} continuing 
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montlilv thereafter on the 20th dav of each successive month 

» «> 

up to and including the 20th day of March 1926, which said 
monthly payments shall be applied first, to the interest on 
the first trust on the said property and curtail, if any, and 
second to the real estate taxes, and the balance to the prin¬ 
cipal and interest of the aforesaid second trust. 

It is further understood and agreed that for a period of 
one year after the filing of this agreement the firm of B. F. 
Saul Co. 925 15th St. N. W., shall manage said property and 
collect the proceeds therefrom and that after deducting the 
expenses of operation and their commission, they shall for¬ 
ward the proceeds up to the amount of the monthly pay¬ 
ments to the parties of the first part or the holders of the 
aforesaid second trust notes, to be applied by them as here¬ 
inbefore set forth, and they shall forward the balance of the 
proceeds to the party of the second part. 

It is further understood and agreed that at the end of one 
year from tlie date of this agreement, party of the second 
part, at his option, may designate another agent for this 
property, provided only, that all payments specified in this 
agreement have been made when due. 

58 It is further understood and agreed that the frigid- 
aire equipment, including the ice boxes attached 
thereto in the aforesaid building shall be deemed a part of 
the realty and shall not be removed, sold or otherwise dis¬ 
posed of by the party of the second part during the exist¬ 
ence of the aforesaid second trust. 

Tile party hereto of the second part agrees that in the 
event of failure to comply with the terms of this contract, 
which contract, for the purpose of this agreement shall be 
considered as supplementary to the second trust previously 
referred to, then and in that event, the failure so to comply 
shall be considered a breach of the second trust agreement 
above referred to, and the trustees under the said second 
deed of trust sliall upon notice from the parties of the first 
])art, or the holders of the second trust notes above referred 
to, be authorized|to and shall foreclose under the terms of 
the said second trust. 

It being also further understood and agreed that nothing 
in the aforesaid agreement shall be construed to hold the 
said party of the second part personally liable on the prin¬ 
cipal or interest on the aforesaid second trust notes. 
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In witness whereof, the parties hereto ha\]e hereunto set 
their hands and seals on the day and yeaj' first written 
above. 

DAVID A. BAER, 

ROBERT 0. SHOLZ, 

Parties of 


[seal.] 
j [seal.] 
Eirst Part. 


RANDALL BURROUGrtS, [seal.] 


Witness: 

GEO. E. TERRY. 

District of Columbia, ss : 


Party of Sec 


ond Part. 
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I, Bernard A. Baer a Notary Public in and for the Dis¬ 
trict of Columbia, do herobv certifv that David A. Bear and 
Robert O. Sholz, parties to a certain agTeejment bearing 
date on the 18tli day of Varcli, 1929, and hef'eto annexed, 
personally a])peare(l before me in said District, the said 
David A. Baer ami Robert 0. Scholz l)eiiig pc[rsonally well 
known to me as the ])ersons who executed tlie said agree¬ 
ment and acknowledged the same to be tlieir act and deed. 

Given under niy hand and seal this 20th dJiv of March, 
A. D. 1929. ‘ I’ 

[xotarial seal.) BERNARD A. BAER, 

Notary P?(hUc, D. C. 

District of Columbia, ss : 

I, Geo. E. Terrv, a Notai'v Pul)lic in and foii the District 
of Columbia, do hereby certify that Randall| Burroughs, 
party to a certain agreement dated on the jlSth day of 
^larch, A. D. 1929, and h(‘reto annexed, ])ersoually ap¬ 
peared before me in said Disti'ict the said Randall Bur¬ 
roughs being i)e]-soiially well known to me as the |)erson 
who exec'uted the said agreement and ackno^vledged the 
same to be his act and deed. j 

Given under my hand and seal this l<Sth daiv of March 
A. D. 1929. 

[notarial seal.] geo. E. TERRY, 


Notary Pul 


tic, D. C. 


Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true hnd verified 
copy of an instrument as recorded in Liber 630l, folio 415, 
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et seq., one of the Land Records of the District of 
Columbia. 

40 In testimony whereof, I have hereunto set my hand 
and affixed the seal of this Office this 23rd day of 
October, A. D. 1929. 

[seal.] ARTHUR Cx. FROE, 

Recorder of Deeds, D. C. 
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Exhibit D. 


Filed Oct. 29,1929. 


No. 82. 


Deed. 


This deed, made this 31st dav of Mav in the vear one 
thousand nine luindred and twentv-nine, bv and between 
Randall Burroui»Iis. uninari‘ied of Baltimore County, Mary¬ 
land, ])ai-ty of the lii'st |)ai't, and Lozelle 1. Walters, of the 
District of Columbia, party of the second part: 

Witnesseth, that in consideration of Ten Dollars, the 
part- of the first part does hereby grant unto the party of 
the second part, in fee simple, all that piece or parcel of 
land, together with the improvements, rights, privileges, 
and appurtenances to the same belonging, situate in the Dis¬ 
trict of Columbia, described as follows, to-wit: 

(Desci'iption of ])roy)eriy same as that set out in Deed of 
trust by Baer & Scholz to A. M. Baer and Oscar R. Scholz, 
dated March (>, 1929, marked Exhibit A.) 


And the said party of the tirst part covenants that he will 
warrant specially the property hereby conveyed; and that 
he will execute such further assurances of said land as mav 
be requisite. 

Witness his hand and seal the day and year hereinbefore 
written. 

RANDALL BURROUCtHS. [seal.] 

In presence of 

NELSON WILSON. 


District of Columbia, To int: 

I, Marie E. Finkel, a Notary Public in and for the Dis¬ 
trict aforesaid, hereby certify that Randall Burroughs, un- 
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married, wlio is personally well known! to me as the 
42 grantor in, and the person who executjed the afore¬ 
going and annexed deed, dated May A. D. 1929, 
personally appeared before me in the said Dijstrict and ac¬ 
knowledged the said deed to be his act and deed. 

Given under my hand and seal this 31 dav otl Mav 1929. 
[notarial seal.] marie E. FI^iKEL, 

Notary Puhlic. 

Office of the Recorder of Deeds, District of Columbia. 


This is to certify that the foregoing is a true| and verified 
copy of an instrument as recorded in Liber 633$, folio 86, et 
seq., one of the Land Records of the District oi* Columbia. 

In testimony whereof, I have hereunto set n|iy hand and 
affixed the seal of this Office this 22nd dav of October, A. D. 
1929. ' 

[seal.] ARTHUR G. FpOE, 

Recorder of Dd^eds, D. C. 


Exhibit E. 


Filed Oct. 29, 1929. 


Trust. I 

j 

Recorded June 15, 1929, at 9:13 A. mL 

Tliis deed made this first dav of June A. D. lJi)29, bv and 
between Lozelle I. Walters married woman, of the District 
of Columbia, party of the first part, and and N|. M. Hum¬ 
phrey and M. J. Calvin, Trustees, of the District of Colum¬ 
bia, parties of the second part: 

Whereas, Lozelle I. Walters — .justly inddbted unto 
Randall Burroughs in the full sum of Five Thoi|sand Five 
Hundred and Nine-two and 73/100 Dollars partly deferred 
purchase money and partly money loaned, for iwhich the 
said Lozelle I. WalZ'cr has executed her six certain promis¬ 
sory notes, five in the sum of One thousand ($1,000) Dollars 
each, with interest at six per cent payable montljily on the 
first day of each and every month until April lst|, 1931, on 
which date there will be due on each of the five nc^tes above 
referred to the sum of $25.00 each, which said amWnt shall 
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include interest at six per cent pe * annum; and one note in 

the sum of Five TIundred Xinetv & two and 73 100 Dollars 

* / 

payable Twenty-five Dollars, monthly including interest at 
six per cent, said y)ayments (*ommencing cm the first day of 
July, 1920, and continuing until ])ai(l: each installment 
when so ]>ai(l to be a])])lied, first, to the ])ayment of interest 
on the amount of ])rincipal remaining un])aid, and the bal¬ 
ance thereof credited to the ])rincii)al: it being understood 
and agreed that upon any default in the ])ayment of inter¬ 
est or })rincipal or any ]>ayments required under the terms 
of any ])rior deed of trust or the real estate taxes, 

44 the holder of the within third trust notes, or or any 
one of them, shall b(‘ empowered to make said ])ay- 

ment oi* ])aynumts, in which event, the ti-nslees, acting in 
the execution of this trust shall ])roceed the same as if the 
default had been made in the payment of notes under this 
deed of trust. Aiid further to protect the payment of the 
within described notes, the trnstec‘s shall have the right to 
demand a.satisfactory bond in the sum of $5,000.00, to be 
placed by the agent in charg(‘ of the collection of rents on 
the within described |)remises, to insure that said agent 
will turn over to the holder of the within described notes 
the rent, u]) to tlu'.^ amount due on said trusts and the taxes, 
less approved expenses. 

And whereas, the party of the first pai’t desires to secure 
the tn-ompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
party of the secdnd part or substituted trustee, or by any 
person hereby secured, on account of any litigation at law 
or in equity which may arise in respect to this trust or the 
pro])erty hereinafter mentioned, and of all money which 
may be advanced as provided herein, with interest on all 
such costs and advances from the date thereof. 

Now, therefore, this indenture witnesseth, that the party 
of the first parti in consideration of the premises, and of 
one dollar, lawful money of the United States of America, 
to her in hand paid by the party of the second part, 

45 the receipt of which, before the sealing and delivery 
of these' presents, is hereby acknowledged, has 

granted, and does hereby grant unto the parties of the see- 
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1 

I 

ond part, their heirs and assigns the following described 
land and premises, situate in the City of Washington, Dis¬ 
trict of Columbia, known and distinguished as Part of 
Lot * * (Description of property in this deed same 

as set forth in Exhibit A, Deed of Trust by Baer & Scholz 
to A. M. Baer and Oscar R. Scholz, dated March 6, 1929) 
according to the plat of survey dated December 23d, 1925, 
and recorded in the Survey Book 82 at page 308 of the 
Office of the Surveyor for the District of Coluna.bia, together 
with all the improvements in anywise appertaining, and all 
the estate, right, title, interest and claim, eitlier at law or 
in equity, or otherwise however, of the party of the first 
part, of, in, to, or out of the said land and prejuises. 

In and upon the trusts, nevertheless, heteinafter de¬ 
clared; that is to say: in trust to permit said Lozelle I. 
Walters, her heirs, or assigns, to use and occupy the said 
described land and premises, and the rents, issues, and 
profits thereof, to take, have, and apply to i-^nd for their 
sole use and benefit until, default be made in the payment 
of the said promissory notes hereby secured o^^ any instal¬ 
ment of interest thereon, when and as the same shall be- 

^ I 

come due and payable, or any proper cost or exjpense in and 
about the same as hereinafter provided. | 

And, upon the full payment of all of said notes and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at any time 
46 before the sale hereinafter provided for to release 
and reconve}’ the said described premises unto the 
said Lozelle 1. Walters, her heirs, or assigns, ^t their cost. 

And upon this further trust, upon any defau[lt or failure 
being made in the payment of the said notes ojr of any in¬ 
stalment of principal or interest thereon, when and as the 
same shall become due and payable, or upon default being 
made in the payment, after demand therefor, ot any money 
advanced as herein provided for, or of any proper cost, 
charge, commission, or expense in and about the same, then 
and at any time thereafter the said parties of the second 
part or the survivors or successors of them or the trustees 
acting in the execution of this trust shall hav^ the power 

5—5133a ! 
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and it shall be their or his dutv thereafter to sell, and in 
case of any default of any purchaser to resell the said de¬ 
scribed land and premises at public auction, upon such 
terms and conditions, in such parcels, at such time and 
place, and after such previous public advertisement as the 
parties of the second part or the survivors or successors of 
them or the trustees acting in the execution of this trust 
shall deem advantageous and proper; and to convey the 
same in fee simple, upon compliance with the terms of sale, 
to, and at the cost of, the purchaser, or purchasers thereof, 
who shall not be required to see to the application of the 
purchase money; and of the proceeds of said sale or sales: 
Firstly, to pay all proper costs, charges, and expenses, in¬ 
cluding all fees and costs herein provided for, and all 
moneys advanced' for taxes, insurance, and assessments, 
with interest thereon as provided herein, and all taxes, gen¬ 
eral and special, due upon said land and premises at 
47 time of sale, and to retain as compensation a commis¬ 
sion of five per centum on the amount of the said 
sale or sales: Secondly, to pay whatever may then remain 
unpaid of said promissory notes whether the same shall be 
due or not, and the interest thereon to date of payment, it 
being agreed that said notes shall, upon such sale being- 
made before the maturity of said notes, be and become im¬ 
mediately due and payable at the election of the holder 
thereof; and. Lastly, to pay the remainder of said proceeds, 
if any there be, to said Lozelle 1. Walters, her heirs or as¬ 
signs, upon the delivery and surrender to the purchaser, his, 
her or their heirs or assigns, of possession of the premises 
so as aforesaid sold and conveyed, less the expense, if any, 
of obtaining possession. 

And, the said Lozelle I. Walters does hereby agree at her 
own cost, during all the time wherein any part of the mat¬ 
ter hereby secured shall be unsettled or unpaid to keep the 
said improvements insured against loss by fire in the full 
sum of the requirements of prior deeds of trust dollars, in 
the name and to the satisfaction of the parties of the second 
part, or substituted trustee, in such fire insurance company 
or companies as the said parties of the second part may 
select, who shall apply whatever may be received therefrom 
to the payment of the matter hereby secured, whether due 
or not, unless the party entitled to receive shall vraive the 
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right to have the same so applied; and also ^o pay all taxes 
and assessments, both general and special, that may be as¬ 
sessed against, or become due on said land and premises 
during the continuance of this trust and that upon any neg¬ 
lect or default to so insure, or to pa;|^ taxes and as- 

48 sessments, any party hereby secured 'may have said 
improvements insured and pay said tajxes and as ;ess- 

ments, and the expenses thereof shall be a I charge hereby 
secured and bear interest at the rate of six t)er centun per 
annum from the time of such payment. 1 
And, it is further agreed that if the said property shall be 
advertised for sale, as herein provided, an^ not sold, the 
trustee or trustees acting shall be entitled tjo one-half the 
commission above provided, to be computed bn the amount 
of the debt hereby secured. 

And, the said party of the first part covejiants that she 
will warrant specially the land and premises hereby con¬ 
veyed, and that she will execute such further {assurances of 
said land as may be requisite or necessary. | 

In witness whereof, the said party of the Ifirst part has 
hereunto set her hand and seal on the day and year first 
hereinbefore written. 1 

LOZELLE I. WALTEEjS. [seal.] 

Signed, sealed, and delivered in the presenc^ of— 

" W. G. BADEN. j 

United States of America, 

District of Columbia, To wit: 

I, W. G. Baden a Notary Public in and for tljie District of 
Columbia, do hereby certify that Lozelle 1. Walters a mar¬ 
ried woman of the District of Columbia partyl to a certain 
Deed, bearing date on the first day of June A. D. 1929, and 
hereto annexed, personally appeared before md in said Dis¬ 
trict the said Lozelle I. WalA'cr bemg personally well known 
to me as the person who executed the said Deed, and 

49 acknowledged the same to be her act and'deed. 

Given under my hand and seal this 6th day of June 
A. D. 1929. * I 

[notarial seal.] W. G. BADEN, 

Notary Public, Washmg^on, D, C. 

I 

My Commission Expires April 24, 1934. j 
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Office of the Recorder of Deeds, District of Columbia. 

This is to Certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6336, folio 279 et 
seq., one of the Land Records of the District of Columbia. 

In testimony Avhereof, I have hereunto set my hand and 
affixed the seal of this Office this 10th day of October, A. D. 
1929. 

[seal.] ARTHUR G. FROE, 

Recorder of Deeds, D. C. 

50 Exhibit F. 

Filed Oct. 29,1929. 

Trustees^ Deed. 

Recorded October 4, 1929, at 11:54 A. M. 

This deed made this 4th day of October, A. D., 1929, by 
and between Alphonse M. Baer and Oscar R. Scholz, Trus¬ 
tees, parties of the first part, and P. W. M. Colburn, party 
of the second part: 

AVlioreas, David A. Baer and Robert 0. Scholz hereto¬ 
fore made and executed a certain Deed of Trust bearing 
date on the (ith day of March, A. 1)., 1929 and thereby con¬ 
voyed the liereinafter described land and premises and 
appurtenances unto Alphonse M. Baer and Oscar R. Scholz, 
in trust to secure the payment of a certain debt therein 
fully set forth; and itpon default in the payment thereof to 
sell the said land and premises and appurtenances at public 
auction, and out of the proceeds to pay the said debt; and 
to convey the said land and premises and appurtenances 
unto the purchaser thereof; all of which will more fully and ' 
at largo appear upon reference to said Deed of Trust, duly 
recorded in Liber number 6294 at folio 410, one of the Land 
Records of the District of Columbia. 

And whereas default having been made in the payment 
of said debt, the parties of the first part, in execution of the 
trust declared in said Deed and by direction of the parties 
thereby secured, after previous public advertisement there¬ 
of over a period of ten days in The Evening Star, proceeded 
to make sale of said land and premises and appurtenances ; 
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and on the 3rd day of October, 1929, at the time and place 
advertised, did sell the same at public auction unto 
51 one P. W. M. Colburn, who as the highest and best 
bidder therefor, became the purchaser!thereof at and 
for the sum of $35,000.00, over and above an existing first 
deed of trust in the sum of $95,000.00. 

Now, therefore, this deed witnesseth, that the parties of 
the first part as Trustees, as aforesaid, in ccjnsideration of 
the premises, and of the purchase money afoi’esaid to them 
paid by tlie party of the second part, in lawful money, the 
receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged, have gnpited, and by 
these presents do grant unto the party of thp second part, 
his heirs and assigns forever, the following cpescribed land 
and premises, situate, lying and being in the pity of Wash¬ 
ington, District of Columbia, and known andj distinguished 


as: 

(Description of ])/operty in this deed same as set fo'th 
in Exhil)il A, Deed of Trust by Baer & Scliolz to A. ^1. 
Baer and Oscar R. Seholz, dated ^March fi, 1925.) 

together with tlio improvements, ways, easeijnents, rights, 
privileges, aiul appurtenances to the same l)e}onging, or in 
anywise appertaining, and all the right, title, interest and 
estate, legal, eriiiitablo and otherwise, of the sjkid parties of 


the first part. Trustees, as aforesaid, in and tp the same. 

In testimony whereof, the parties of the first part, as 
Trustees as aforesaid, have hereunto set their hands and 
seals, on the dav and vear first above written. 

ALPTTONSE :\r. BAER, [seal.] 

Trvsfee. 

OSCAR R. SCROLZ, , [seal.] 

\r7‘usfee. 


Signed, sealed and delivered in the presence of— 

■ DAVID W. DRYFUSS. 

I 

United States of America, I 

District of Cohnnhio, To rvit: | 

I, Bernard A. Baer, a Notary Public, in and If or the Dis¬ 
trict of Columbia, do hereby certify that Alphotise M. Baer 
and Oscar R. Scholz, parties to a certain Deed, Rearing date 


on the 4-th day of October, 1929, and hereto afinexed, per- 
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sonally appeared before me in said District the said Al¬ 
phonse Baer and Oscar R. Scholz, being personally well 
known to mo as the persons who executed the said Deed, 
and acknowledged same to be their act and deed. 

Given under mv hand and seal this 4th dav of October, 
1929. 

[notarial seal.] BERNARD A. BAER, 

Notary Public, D. C, 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of TrusteesiOeecl from Baer and Scholz, Trs. to P. W. 

Colburn and of the whole of said Trs. Deed as filed in 
this Office the 4th day of October, A. D. 1929. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 8th day of October, A. D. 
1929. 

[sEAL.l ARTHUR G. FROE, 

Becorfter of Deeds, D. C. 

5.3 Motion to Dismiss Bill. 

Filed Oct. 4, 1929. 

$ # ^ ^ 


Comes now the defendants by their attorneys and moves 
the Court to dismiss the bill of complaint filed herein, for 
the followiiiG: reasons: 

1 . That said bill of complaint does not state a cause of 
action cognizable in equity. 

2. That said cause of action as set forth in plaintiff’s 
bill is now, by reason of the sale of said property, a moot 
question. 

3. That the said bill of complaint does not show on its 
face such consideration as to entitle plaintiff to equitable 
relief. 

4 . And for other reasons apparent on the face of said 
bill of complaint. 

STANLEY H. FISCHER, 

! NORMAN FISCHER, 

' Attorneys for Defendants. 
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I 

To Mr. Iredell Meares, 1 

Attorney for Plaintiff, 

Munsey Building: 

Please take notice that the above entitled motion will be 
called for hearing on Friday, October 11, 
o’clock a. m., or as soon thereafter as counsel 

STANLEY H. 

NORMAN FIS(f)HER, 
Attorneys for pefendants. 


1929, at ten 
can be he^ird. 

Fischer, 


54 


motion and 


tober 1929. 


00 


Service of a copy of the foregoing- 
notice acknowledged this 4th dav of Oc 

IREDELL MEARES, 

I J 

Attorney f6r Plaintiff. 


Memo rand mn Opinion. 


Filed October 16, 1929. 


* 


* 






* 


* 


The motion to dismiss the bill will be grafted, and the 
motion for leave to file a supplemental bill will be denied. 

ALFRED A. WqEAT, 

I Justice. 

October 15, 1929. 1 

! 

Order Dismissing Bill^ Sc. 


Filed October 18, 1929. 










This cause coming on for hearing upon defeijidants’ mo¬ 
tion to dismiss plaintiff’s original bill and plaintiff’s mo¬ 
tion for leave to file a supplemental bill, all iii the above 
entitled cause, it is this 18th day of October, l!}29. 
Adjudged, ordered, and decreed that the plaintiff’s origi¬ 
nal bill be and the same is hereby dismissed, an(^ the plain¬ 
tiff’s motion for leave to file a supplemental billjbe and the 
same is hereby denied. 


ALFRED A. WHE 


AT, 

Justice. 
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Plaintiff in open court excepts and appeals. Appeal Bond 
fixed at $100. 

: ALFRED A. WHEAT, 

Justice. 

IREDELL MEARES, 

Aifi/. for Plaintiff. 

Oct. 18/29. 

56 Memorandum. 

October IS, 1929.—I’ndertakiiig' on Appeal for $100 ap¬ 
proved and filed. 

Appellee's Designation of Record. 

Filed October 25, 1929. 

Now come the appellees in the above entitled cause, and 
designate parts of the record to be included in the tran¬ 
script in addition to those designated by appellant, such 
additional parts being deemed necessary and material for 
a determination of the questions raised on appeal, namely: 

1 . Order denying the ^lotion for temporary restraining 
order. 

2. Deed of trust between David A. Baer and Robert 0. 
Scholz, parties of the hrst part and Alphonse M. Baer and 
Oscar R. Scholz, i Trustees, parties of the second part. 

3. Deed from David A. Baer and Robert 0. Scholz, par¬ 
ties of the first part to Randall Burroughs, party of the 
second part. 

4 . Deed from Randall Burroughs, party of the first part, 
to Lozelle I. Walters, party of the second part. 

5 . Deed of trust for $5,592.73 between Lozelle I. Walters, 
party of the first part and N. I\I. Humphrey and M. J. Cal¬ 
vin, Trustees, parties of the second part. 

6 . Deed to P. W. M. Colburn from Alphonse M. Baer 
and Oscar R. Scholz, Trustees. 

7. Order dismissing Bill of Complaint and denying leave 
to file the supplemental Bill. 

8 . This designation of Record. 

57 ^ NORMAN FISCHER, 

STANLEY H. FISCHER, 
LEROY S. BENDHEIM 

Attorneys for Defendants. 


41 


L. I. WALTERS VS. A. M. BAER, TRUSTEE, :^T AL. 

I 

Service of a copy of the aforegoing designation acknowl¬ 
edged this 25th day of October, 1929. | 

IREDELL ME^ARES, 
Attorney f\)r Plaintiff. 

Order Directing Clerk to Mark Paper\s Filed. 

Filed October 26, 1929. 

*##«**« 

This cause coming on for hearing upon dejtendants’ mo¬ 
tion to direct the Clerk of the Court to ma]|-k the herein¬ 
after mentioned papers “filed’’, it is this 26" day of 
October, 1929, | 

Adjudged, ordered and decreed that the i Clerk of the 
Court shall and he is hereby directed to have j the record in 
the above entitled cause show the following papers filed for 
record and said papers shall be marked “filed” as of Oc¬ 
tober 11, 1929, to wit: I 

1 . Deed of Trust between David A. Baer and Robert 0. 
Scholz, parties of the first part and Alphonsej M. Baer and 
Oscar R. Scholz, trustees, parties of the second part. 

2. Deed from David A. Baer and Robert Ol Scholz, par¬ 

ties of the first part to Randall Burroughs, | party of the 
second part. I 

3. Deed from Randall Burroughs, party of the first part 
to Lozelle I. Walters, party of the second paitt. 

4. Deed of trust for $5,592.73 between Lozelle I. Walters, 

party of the first part and N. M. Humphrey and M. 
58 J. Calvin, Trustees, parties of the second part. 

5. Deed to P. W. M. Colburn from A. M. Baer and 
0. R. Scholz, trustees. j 

6 . Agreement between David A. Baer and Robert 0. 
Scholz, parties of the first part and Randall Burroughs, 
party of the second part. ! 

ALFRED A. WbIeAT, 

I J n^stice. 

Memorandum Opinion. 

Filed October 29, 1929. 

i 

* * * * * * I « 

1 

While it is my understanding that an order denying leave 
to file a supplemental bill is not appealable, I have neverthe- 

6—5133a 
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less signed the bill of exceptions proposed by the plaintiff, 
for of course I do not wish to place any obstacle in the way 
of having that question passed upon by the Court of Ap¬ 
peals. 

■ i ALFRED A. WHEAT, 

Justice. 

October 28,1929. 

Plaintiff's Assignments of Error. 

Filed October 29,1929. 

# « 40 * « # * 

The Court erred— 

1 . In granting the motion of the defendants to dismiss 
and in dismissing the bill of complaint as not stating a 
cause of action cognizable in equity. 

2. In dismissing the bill of complaint on the ground set 

forth therein that the questions raised in the bill are 
59 moot because of the sale of the property since the 
commencement of this suit. 

3. In refusing to allow the plaintiff, after notice and be¬ 
fore answer, to file her supplemental bill as submitted, and 
in not granting her motion to file as submitted. 

4. In admitting in evidence and in ordering to be filed of 
record and included in the transcript the deed of trust by 
Lozelle I. Walters to M. J. Calvin and H. L. Humphrey, 
trustees, being exhibit E. 

5. In admitting in evidence and in ordering to be filed 
of record and included in the transcript the deed of Al¬ 
phonse M. Baer and Oscar R. Scholz, trustees, to P. W. M. 
Colburn, being exhibit F. 

IREDELL MEARES, 
Attorney for Plaintiff. 

This October 29th, 1929. 

Service of copy accepted; 

FISCHER & FISCHER, 

Per E. R. L., 

Attorneys for Defendants. 

October 29, 1929. 
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Stipulation as to Record. 
Filed November 1, 1929. 


It is agreed between counsel that the Clerk in making 
up the transcript on appeal may mark the] several deeds 
for reference, as follows: 

Exhibit A. Deed of trust by Baer & Scholz} to A. M. Baer 
and Oscar R. Scholz, dated March 6,1929; 

Exhibit B. Deed of Baer and Scholz to Burroughs, dated 
March 18 th; j 

Exhibit C. Agreement between Ba^r and Scholz 
60 and Burroughs, dated March 18th; | 

Exhibit D. Deed of Burroughs to iK^alters, dated 
May 31,1929; 

Exhibit E. Deed of trust by Walters to 
Calvin, dated June 1/29. j 

Exhibit F. Deed of A. M. Baer and 0. R. Stholz to P. W. 
M. Colburn, dated October 4, 1929. j 

It is also agreed that, after copying the deed of Baer and 
Scholz to Alphonse M. Baer and Oscar R. '^cholz, to be 
marked exhibit A, the Clerk may omit the decription in the 
other deeds but insert that the description is the same as 
in exhibit A. 


umphrey and 


October 31, 1929. 


IREDELL HEARTS, 

Attorney of Plaintiff. 
FISCHER & FISQHER, 
LEROY S. BENDHEIM, 
Attorneys for jiefendants. 


I 

Appellant's Designation of Record. 


Filed November 6, 1929. 


* 


* 


Now comes, Lozelle I. Walters, plaintiff, the pppellant in 
the above entitled cause and designates the xfarts of the 
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record which she desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1 . The bill of complaint. 

2. Agreement between David A. Baer and Robert 0. 
Scholz on tlie one part, and Randall Burroughs, on the 
other, dated ]^Iarch 18, 1929, and filed in the record, marked 
agreement B. 

.3. Motion of defendants to dismiss bill of complaint. 

4. Bill of Exceptions. 

5. Assignnlents of error, together with a copy of 

61 this designation. 

i IREDELL MEARES, 

Attorney for Plaintiff. 

This 21st October 1929. 

Service of a copt of the foregoing designation acknowl¬ 
edged this 21 dav of October, 1929. 

‘ I STANLEY H. FISCHER, 
NORMAN FISCHER, 

Attorneys for Defendants. 

62 Supreme Court of the District of Columbia 

United States of Americ.\, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 61, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 50314 in Equity, wherein Lozelle I. 
Walters is Plaintiff and Alphonse M. Baer, Trustees, et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of December, 1929. 

FRANK E. CUNNINGHAM, 

Clerk. 
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Filed Oct. 29.1929. 


1 

In the Supreme Court of the District of Columbia. 

Equity. No. 50314. | 

Lozelle T. Walters, Plnintiffl 


I 

Alphonse M. Baer, ct ah, DefendaJits. 

Notice. 

The defendants will please take notice that the attached 
bill of exceptions will be submitted to the court on Friday, 
October 25,1929, at leii o'clock, or as soon as counsel can be 
heard, for the purpose ol* haviiio- tlie same approved and 
si^iTied bv the court. j 

IREDELL MEARES, 
Atfonieij for //?'p Plaintiff. 

I 

Service of the foregoing* notice and a coijy of the bill of 
exceptions is acknowledged tliis 21st dav of October, 1929. 

STANLEY H. FISCHER, 
NORMAN FISCHElj, 

Attorneys for the DYfenclants. 


64 In the Supreme Court of the District of Columbia. 

Eijuity. No. 50314. 

Lozelle I. Walters, Plaintiff, 

I 

vs. I 

i 

At.phonse M. Baer et ah. Defendantsj. 

Plaintiff Bill of Exceptions. 

Be it remembered at the trial of this cause, on Friday, the 
18th day of October 1929, on motions of plaintiff and de¬ 
fendants, before jMr. Justice Alfred A. Wheat, the following 
proceedings were had: I 

1. The defendants moved to dismiss the bill oi complaint 
for that: 
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(1) . It “does not state a cause of action cognizable in 
equity: ’ ’ 

(2) . “That the cause of action as set forth in plaintiff’s 
bill is now, by reason of the sale of said property, a moot 
question”; 

(3) . That it “does not show on its face such consideration 
as to entitle plaintiff to equitable relief:” 

(4) . “And for other reasons apparent on the face of said 
bill of complaint:” Which motion the court granted and 
dismissed the bill. Plaintiff excepted. 

2. The plaintiff, after notice and before answer, moved 
the court for leave to file the supplemental bill, which mo¬ 
tion and supplemental bill were in words, as follow-: 

65 Motion. 

“The defendants will take notice that the plaintiff will 
move before the court on Wednesday, October 16th, 1929, at 
ten o’clock, for Ibave to withdraw her motion to be allowed 
to file the snp]demental bill heretofore submitted and to ])c 
allowed in lieu thereof to file the supplemental bill hereto 
attached. Iredell Meares, Attorney for the plaintiff. Serv¬ 
ice of above notice accepted this 12th day of October 1929. 
Fisher & Fisher, Attorneys for Defendants.” 

SupplenientaJ Bill of Complaint. 

To the Supi'eme Court for the District of Columbia: 

The plaintiff states, as follows: 

1. That since the filing of the original bill of complaint in 
this cause and service thereof on each of the defendants, 
the defendant trustees, Alphonse W. Baer and Oscar R. 
Scholz, sold the premises described in the original bill, 
under a pretended default of the terms of the deed of trust 
executed to them bv the defendants, David A. Baer and 
Robert 0. Scholz, as set out in plaintiff’s original bill, at 
public auction, qn October 3, 1929, to the defendant David 
A. Baer, he being the only bidder at the sale, for the sum of 
thirty-five thousand dollars: subject to a first trust of 
$95,000. 

2. That plaintiff is informed and believes and so affirms 
that said defendant, David A. Baer, bought the property for 
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himself and the defendant, Robert 0. Scholz, who were the 
grantors in said deed of trust and the sole ov ners of the 
notes secured thereby. 

3. That said defendant trustees made their de^d to one P. 
W. M. Colburn, dated October 4, 1929, recitirg the trust 
deed, default, advertisement and sale to said Cblburn, who 
was neither present at the sale nor a bidder, tor $35,000, 
subject to a first trust of $95,000, and the said deed was 

recorded on October 4, 1929; and plaiijitiff alleges 
66 that said defendant trustees made said |deed at the 
behest of defendant, David A. Baer anql Robert 0. 
Scholz, and the recitals therein as to default and person to 
whom sold are not true. 

4. That, on October 4,1929, the said P. W. M. (''olburn and 
his wife, Camen I. Colburn, executed their dee4 of trust to 
said defendants, Alphonse M. Baer and Oscar R. Scholz, to 
secure his four notes, each for $12,500 made to Edward R. 
Liston, which was recorded on October 4,1929. 

5. The plaintiff alleges that the use of the names of said 
P. W. M. Colburn and Edward R. Liston, in the ^^eds as set 
out in paragraphs 3 and 4 hereof was and is for fhe purpose 
of camouflaging the fact that the real purchasers and now 
pretended owners of the property under said sjale are the 
defendants, David A. Baer and Oscar R. Scholz, and that 
they are owners of the said notes of said P. W. j\l. Colburn 
to Edward R. Liston, above mentioned, and that the said 
Colburn and Liston are mere straw men in the tilansaction. 

6. That, as admitted by defendants in open bourt, when 
plaintiffs motion for a temporary injunction was considered 
and denied, the defendants, David A. Baer anq Robert 0. 
Scholz, at the time the}’ conveyed the premises^ which are 
described in the original bill, to Randall Burihoughs and 
with him entered into an agreement as to rental agents and 
application of rent proceeds, as set out in the opginal bill, 
were the owners of the notes secured by their deed of trust 
to defendants, Alphonse M. Baer and Oscar R. qcholz; that 
the notes drawn to Edward R. Liston by George^ A. Wilson 
for which said deed recites it was executed to!secure the 
payment thereof were owned, when said deed oi trust was 
executed by the said defendants, David A. Baer ^nd Robert 
0. Scholz, the grantors therein, and they were th^ sole bene¬ 
ficiaries then and since under said trust deed. 
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7. That the saichdefeiiclants, David A. Baer and Robert Oi 
Scholz, instigated the action of the defendant trustees in 

foreclosing' said deed of trust, although plaintiff 
67 alleges there was no default in the terms thereof jus¬ 
tifying the f/oreclosure, and they have purchased the 
property under foreclosure of said deed of trust, which 

thev created bv their action and which constituted an en- 

* • 

cumbrance upon the premises against which by their deed 
in fee sim])le to one Burroughs, who conveyed to plaintiff, 
they covenanted to warrant specially and to give such fur¬ 
ther assurances as might be requisite. 

8. The said defendants, David A. Baer and Robert 0. 
Scholz, having acquired title of the trustees under said sale, 
now assert title in the name of said P. W. ^1. Colburn as 


paramount to plaintiff, who is in possession and derived her 
title from said defendants, with special warranty and fur¬ 
ther assurances, and plaintiff alleges they are estopped in 
equitv bv their warranty and obligated bv their covenants 

of assurance to convev or cause to be conveved the said title 

• » 

acquired from said trustees to her, and, unless this court 
directs the said defendants to so convev, thev will have 
acquired title and dispossessed plaintiff by the purchase of 
an encumbrance, which constituted a cloud upon plaintiffs 
title, against which they had specially warranted by deed in 
fee simple, as shown by plaintiff in her original bill; and, 
unless this court intervenes to prevent their taking such 
advantage of their own wrong, the plaintiff will suffer an 
irreparable loss and damage for which she has no adequate 
remedv at law. 

Wherefore the plaintiff, in addition to her prayers iu her 
original bill, prays that, the said defendants, David A. Baer 
and Robert 0. Scholz, and their assigns, be required and 
directed to convey to plaintiff the title assigned by them 
from said trustees bv virtue of said foreclosure sale; that 


said P. W. M. Colburn be made a party defendant herein; 
and for such further relief to which plaintiff may be en¬ 
titled. Lozelle I. Walters, Plaintiff, Iredell Meares, Attor- 
nev for Plaintiff.” 


Plaintiff’s Jurat omitted. 
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The court denied the foregoing motion of xj>laintiff and 
refused to allow the aforesaid supplemental bill to be 
68 filed. Plaintiff excepted. 1 

Be it further remembered that the foregoing Contains the 
proceedings at the hearing of this cause, and jeach of the 
exceptions stated to have been taken by the attoj'ney for the 
plaintiff were so taken and were duly allowed and noted by 
the court, and in order that each and every one thereof may 
be preserved and made of record, this statement is duly 
made, approved and signed, this — day of October, 1929. 

By the Court: 

ALFRED A. WHEAT, 

Justice, 

Endorsed on cover: District of Columbia Supi[eme Court. 
No. 5133. Lozelle I. Walters, Appellant, vs. Alphonse M. 
Baer, Trustee, et al. Court of Appeals. DistricJ: of Colum¬ 
bia. Filed Jan. 29,1930. Henry W. Hodges, Cl^rk. 
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discretion; cases cited_48 
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3tt tbe Court of ^pp^als 

□ F THE DISTRICT OF COLUMBIA j 

April Term, 1930 i 


No. 5133 


LOZELLE I. WALTERS, APPELLANT | 

vs. 

ALPHONSE M. BAER AND OSCAR R. SCHPLZ, 
TRUSTEES, DAVID M. BAER, ROBERIT C. 
SCHOLZ, AND B. F. SAUL & COMPANY] 


APPELLANT’S BRIEF 


Statement of Procedure. 

This suit was commenced on September 28, 1929. j On 
October 2nd plaintiff moved for an order restraining! the 
sale of the property, advertised to be sold, Octobei* 3, 
1929. Defendants objected and the Court refusea to 
grant a temporary injunction (Trans., p. 18). On Octo¬ 
ber 1 1, 1929, the defendants moved to dismiss the bill, 
first, for want of equity, and secondly, because by sale 
of the property the issues had become “moot.” ij'he 
sale occurred, October 3, 1929, after suit had been insti¬ 
tuted. The plaintiff, after suit begun and before answjer, 
moved for leave to file a supplemental bill, alleging fa|:ts 
occurring since the filing of the original bill. On Octol^er 
18, 1929, the Court entered its decree dismissing the bjill 
and declining leave to file the supplemental bill. No re|a- 
sons for dismissal are stated In the order and no opinion 
was filed by the Court. Whether, the Court concluded 
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the bill was not cognizable in equity or the issues were 
“moot/’ are matters of conjecture. The plaintiff, appel¬ 
lant here, assigns as error the dismissal of the bill, the 
refusal to allow the supplemental bill to be filed, and the 
admission to the record on appeal of certain deeds after 
decree and appeal entered. 

Statement of Facts 

The facts, admitted by the defendants, appellees here, 
for the purpose of this appeal, disclosed by the bill, are 
these: 

Tlie defendants, David A. Baer and Robert O. Scholz, 
were the owners in fee, subject to a first trust, which is 
not here involved, of the premises described in the bill. 
On March 6, 1929, thev executed a deed of trust to the 
defendants, Alfonse M. Baer and Oscar R. Scholz, trus¬ 
tees, conveying the premises, which was recorded on the 
same dav in the Land Records of the District of Colum¬ 
bia. It recites that it was executed to secure the payment 
of four notes, each for $12,500, drawn by Geo. F. Wil¬ 
son to Edward R. Liston. Wilson and Liston were 
“straw men" in the transaction. The real holders of 
these notes were the grantors, the said defendants, Baer 
and Scholz. The deed of trust reserved to grantee the 
use of the premises, until default, and provisions for fore¬ 
closure. (See trust deed. Exhibit A, transcript, p. 19.) 

On March 18, 1929, the said Baer and Scholz, gran¬ 
tors in the deed of trust, conveyed the premises by deed 
in fee simple to one Randall Burroughs, which deed was 
duly recorded. The said Burroughs subsequently con¬ 
veyed to the plaintiff (appellant here) by deed in fee, 
dated May 31, 1929, also duly recorded. Neither deed 
made anv reservations or any reference to said deed of 
trust or other encumbrance, but both contained the war¬ 
ranty: “and said parties of the first part covenant that 
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they will warrant specially the property hereby con¬ 
veyed; and they will execute such further assurartces of 
said land as may be requisite.” (See deeds, Exhibits B 
and D, transcript, pp. 25-30). The legal effect of these 
warranties is defined by Sections 507 and 510 of tl^e Dis¬ 
trict Code which will be cited and discussed in th^ argu¬ 
ment. i 

On March 18, 1929, the same date that said Baer and 
Scholz conveyed to Randall Burroughs, they enterejd into 
an agreement with him, their grantee, which wa^ duly 
recorded prior to the deed of Burroughs to appjellant 
(See Agreement, Exhibit C, Transcript, p. 27). | The 
agreement does not by its terms mention the deed. The 
deed does not mention the agreement. They are inde¬ 
pendent instruments. The agreement as will be sfeen is 
between the parties only, not between themselves, their 
heirs, executors and assigns. It recites that the said Bur¬ 
roughs was the owner of the premises, “more particijilarly 
described in a deed of trust, dated March 6, 1929,’| exe¬ 
cuted bv said Baer and Scholz to A. M. Baer and Oscar 
R. Scholz, trustees, “to secure the notes of Geo. A. Wil¬ 
son in the sum of $12,500 each, totalling the suijn of 
$50,000, payable to the order of order of Edward Rj Lis¬ 
ton, said trust being secured as a second trust on the afore¬ 
said property”; but the said Burroughs did not by any 
terms in said agreement accept the said deed of trust as 
a lien on the property or waive or qualify the warrjanty 
contained in his deed from said Baer and Scholz, Which 
warranty now inures, as 5 he contends, to the benefit and 
protection of the appellant, his grantee, and of her Heirs 
or assigns. On the contrary, and as if to negative ^uch 
an inference, the agreement contains the concluding stipu¬ 
lation that: “It being also further understood and agreed 
that nothing in the aforesaid agreement shall be construed 
to hold the said party of the second part personally lis^ble 
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on the principal or interest on the aforesaid second trust 
notes”; not personally liable for any deficiency, in the 
event of foreclosure, but not liable at all. There are 
stipulations, as to rental agents and application of rental 
proceeds, and a provision that a breach of the agreement 
“shall be considered a breach of the second trust agree¬ 
ment,” and, in case the agreement was not complied with, 
the trustees shall “be authorized and shall foreclose under 
terms of Said second trust,” but the trustees were not 
parties to this agreement, nor was it a condition of any 
deed or instrument executed between the parties prior or 
subsequent to the said deed of trust. 

Synopsis of Bill of Complaint 

It alleges in plaintiff title and seizure (Par. 8. Trans., 

p. 8). 

That defendants, Baer and Scholz, then owning the 
property, created a deed of trust thereon, March 6, 1929, 
which is the subject of this controversy, to secure notes, 
which notes they then and since owned; and “that the 
said deed of trust, and the official record thereof, is made 
a part of this bill and will be offered at the hearing, not 
in affirmation or recognition of its validity, but for its 
cancellation and removal as a cloud upon plaintiff's title." 
(Trans., No. 5, p. 3; No. 5, p. 7, and No. 5, p. 11.) 

That “said deed of trust is not a valid encumbrance on 
the said property, but, if valid, there has been no default 
thereon." i (Trans. No. 11, p. 5), and the facts showing 
there was! wo default are set out in detail in No. 11 and 
No. 12 of the bill. (Trans., p. 9). 

That, thereafter, the said defendants, Baer and 
Scholz, as joint owners, after executing said deed of 
trust, conveyed said property to one Randall Burroughs 
by deed in fee simple, dated March 18, 1929, “but not 
subject to said deed of trust”; that said deed contains the 
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warranty, as follows; “and the said parties of tl|e part 
covenant that they will warrant specially the pijoperty 
hereby conveyed; and that they will execute such further 
assurances of said land as may be requisite.” (trans. 
No. 6, p. 3; No. 6, p. 7; No. 6, p. 11; see deed, Exhibit 
B,p. 25.) I 

That, thereafter, said Burroughs conveyed in fee to 
plaintiff, but subject to no prior trusts or mortgages, and 
with like warranty. (Trans. No. 7, pp. 7, Dee^i, Ex¬ 
hibit D, Trans., p. 30.) 

I'hat the defendant trustees under said deed of trust 
have advertised to be sold under foreclosure the premises 
“at tb.e request of the parties secured thereby” (r^dver- 
tisement, Exhibit A, Trans., p. 18) who are the said de¬ 
defendants, Baer and Scholz, “the owners of the| notes 
secured thereby and the sole beneficiaries under the trust,” 
at whose “request only it is that the said trustee^ have 
so advertised the said property; which they have| done 
without inquiry of plaintiff, and without demandjupon 
her, or any previous notice to her of their intended ajction, 
and said trustees have acted and are acting not as ifnpar- 
tial trustees between the parties, but as partisans of the 
said defendants, David A. Baer and Robert O. Scl olz.” 
(Trans. No. 9, p. 8). 

I'hat “the defendants, Alphonse M. Baer and (Dscar 
R. Scholz, trustees, do not in their advertisemenjt set 
forth that there has been any default in the terms of said 
deed of trust, under w'hich they are proceeding to ifore- 
close, where right of foreclosure has accrued, but iarbi- 
trarilv, at the request, they say, of parties secured there¬ 
by, are proceeding to sell the same; and plaintiff alleges 
there has been no default in the payment of the install¬ 
ments due thereunder, which fact the defendant trustees 
knew, or could have known by inquiry, and there is no 
default now in the terms thereof to warrant or justify the 
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arbitrary action of said defendant trustees.” (Trans. 
No. 10, p. 8; No. 11, p. 13) and the facts as to pay¬ 
ments made, not by plaintiff, but by defendants, B. F. 
Saul & Co., rental agents, out of rents collected, are set 
forth in paragraphs 11 and 12 of the bill (Trans., p. 9). 

That “the defendants, David A. Baer and Robert O. 
Scholz, in inducing the defendant trustees, to advertise 
the said premises, if said trustees have been consulted at 
all, are acting arbitrarily, illegally, wrongfully and op¬ 
pressively toward plaintiff, with the apparent design to 
regain the property, through foreclosure proceedings in 
order to refinance the same, after eliminating the plain¬ 
tiff's interest, and, unless this Court intervenes to restrain 
the foreclosure thereof, plaintiff will suffer an irrepara¬ 
ble loss and damage without any adequate remedy at 
law; that all her savings in securities, amounting to a 
face value of some thirteen thousand dollars, which she 
gave in exchange for her present interest in said premises, 
will be entirely lost to her forever.” (Trans., par. 13, 
pp. 9 and Nos. 14, and 15, p. 14.) 

The bill further alleges “that on March 18, 1929, the 
said defendants, David A. Baer and Robert O. Scholz, 
and the said Randall Burroughs, their grantee, entered 
into an agreement as to payments to be made, on said 
trusts, and as to the rental agent of said property, which 
was duly recorded in the Land Records of said district, 
in Liber 6301, folio 415, after their deed to Burroughs 
mentioned in paragraph 6 hereof, and said agreement, 
and the record thereof, is made a part of this bill, and 
will be exhibited to the Court at the hearing; that said 
agreement, as will be seen by its terms, is limited to and 
binding upon the parties thereto only; that it is not made 
as between the parties, their heirs and assigns, and is 
not a covenant running with the land, but limited in it? 
existence to a period of one year; that it is no part of any 
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deed, as between the parties or of the deed of trust here¬ 
inbefore set out in paragraph 5 hereof; that the djefend- 
ants trustees were not parties thereto; that it is jat va¬ 
riance with the terms of said deed of trust, whicji per¬ 
mitted the grantors, or their assigns, to occupy saidjprem- 
ises and take the rents thereof, until default m4de in 
payments therein stipulated; that while said agretiment 
provides the property shall be in charge of the defend¬ 
ants, B. F. Saul Company who, after deducting fro^ the 
rentals all expenses of operation, shall pay to th^ said 
defendants, David A. Baer and Robert O. Scholy., the 
proceeds up to the sum of $1200 per month, in considera¬ 
tion of which they were to apply the same to payijnents 
on a first trust and on the said second trust; and blain- 
tilf, who purchased of said Burroughs, the grantee of 
said defendants, David A. Baer and Robert O. Scjholz, 
alleges that said agreement is not binding upon her, sub¬ 
sequent purchaser, and that she has assumed no obliga¬ 
tion thereunder with the defendants, or either of them.” 
(Trans. No. 9, p. 13.) 

That the said agreement set out in the preceding sec¬ 
tion thereof, contains the stipulation that, if the se^pond 
party, the said Burroughs, failed to comply with the terms 
of “this contract,” the failure to so comply shall be con¬ 
sidered a breach of said second trust agreement, ancj the 
trustee shall be authorized to foreclose under the terms 
of the said second trust; but plaintiff alleges that the 
parties could not so stipulate in variance of the said deed 
of trust, so as to be binding upon her, a subsequent pur¬ 
chaser, and this regardless of the fact that said agree¬ 
ment was duly recorded prior to her deed of purchase.” 
(Trans. No. 9, and No. 10, p. 13.) | 

It also alleges “that there has been paid through ithe 
defendant, B. F. Saul Co., funds sufficient, out of rentals 
collected, to pay the installments due to date under ithe 
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terms of said deed of trust, as hereinafter stated, and 
there has been no default therein, but the pretended de¬ 
fault is set up under the terms of said agreement between 
the said defendants, David A. Baer and Robert O. 
Scholz, on the one part, and their grantee, the said Ran¬ 
dall Burroughs, on the other; which agreement is more 
particularly set out in paragraph 10 hereof, and, as plain¬ 
tiff is advised and alleges, is in no wise binding upon her.” 
(Trans. No. 12 and No. 13, p. 14.) 

That the plaintiff alleges that the purpose of the de¬ 
fendants,' David A. Baer and Robert O. Scholz, is to 
conduct the management of the property, cause a pre¬ 
tended default, and foreclose the plaintiff of her rights; 
and by Interference with her right to manage it to pre¬ 
vent her!doing so in manner to meet whatever obliga¬ 
tions she may be due on said trusts. (Trans. No. 19, 

p. 16.) 

Interference with plaintiff's property by defendants, 
their acts of trespass, preventing her control thereof, and 
irreparable damage are alleged in paragraph 17 of the 
bill (I'rans., p. 15), and in paragraph 21 thereof 
(Trans., p. 17) it is alleged that unless the Court inter¬ 
venes to ^restrain the defendants the plaintiff will suffer 
irreparable loss and damage for which she has no ade¬ 
quate remedy at law. 

The concluding prayer for relief sets forth: 

“That the defendants, David A. Baer and Rob¬ 
ert O. Scholz, be directed to cancel and release or 
cause to be cancelled and released the deed of trust, 
executed by them to said trustees, dated March 6, 
1929, and of record in Liber 6194, folio 14, Land 
Records of the District; that the agreement exe¬ 
cuted by and between the defendants, David A. Baer 
and Robert O. Scholz, and Randall Burroughs, 
dated March 18, 1929, and of record in Liber 6301, 



folio 415, Land Records of this District, be declared 
not binding upon said premises or on this plaintiff; 
that the defendants, B. F. Saul Company, David A. 
Baer and Robert O. Scholz, their agents and attor¬ 
neys, be enjoined from interfering with plajintiff’s 
control and operation of said premises; that the de¬ 
fendants, David A. Baer and Robert O. Sicholz, 
make to plaintiff or this Court a detailed statjement 
of all moneys by them received from defe^idant, 
B. F. Saul Co., or others, on account of said trusts. 


and the dates and amounts of their application; for 
an injunction against said defendants restraining 
them from foreclosure of said trusts until the final 
action of this Court; and for an order to show cause 
and such further relief as plaintiff may be crititled 


and the costs of this suit.” (Trans., p. 17.) 
Svmopsis of Siipplemental Bill. 


The supplemental bill (See d'rans., p. 46), leave to 
file which the Court below denied, although finding the 


motion for leave was made after suit brought and before 
anszeer, relates to facts occurring and ascertained <^ubse- 
quently to the commencement of the suit, some of them, 
as the sale of the property, occurring as the result of a 
denial by the Court of a temporary restraining order to 
prevent the sale pendente lite. The supplemental! bill 
alleges that, since suit brought the defendant trusteesjsold 
the property; that it was bid in by the defendant, David 
A. Baer, for himself and co-defendant, Robert O. Scholz, 
who instigated the action of the trustees; that they had 
the trustees to make deed to one P. W. M. Colburn, wTo 
in turn executed a deed of trust to the same trustees to 
secure notes drawn by him to Edward R. Liston; that 
Colburn and Liston were straw men and their names 
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used to camouflage the fact that said defendants, Baer 
and Scholz, were the real purchasers and holders of the 
trust notes; and said supplemental bill alleges: 

“Section 6. That, as admitted by defendants in 
open court, when plaintiff’s motion for a temporary 
injunction was considered and denied, the defend¬ 
ants, David A. Baer and Robert O. Scholz, at the 
time they conveyed the premises w’hich are described 
in the original bill, to Randall Burroughs and with 
him entered into an agreement as to rental agents 
and application of rent proceeds, as set out in the 
original bill, were the owners of the notes secured by 
their deed of trust to defendants, Alphonse M. Baer 
and Oscar R. Scholz; that the notes drawm to Ed¬ 
ward R. Liston by George A. Wilson for which 
said deed recites it was executed to secure the pay¬ 
ment thereof were owned, when said deed of trust 
was,executed by the said defendants, David A. Baer 
and Robert O. Scholz, the grantors therein, and 
theyiwere the sold beneficiaries then and since under 
said trust deed.” 

“Section 8. The said defendants, David A. Baer 
and Robert O. Scholz, having acquired title of the 
trustees under said sale, now assert title in the name 
of said P. W. M. Colburn as paramount to plaintiff, 
who is in possession and derived her title from said 
defendants, with special warrantv and further assur¬ 
ances, and plaintiff alleges they are estopped in 
equity by their warranty and obligated by their cove¬ 
nants of assurance to convey or cause to be conveyed 
the said title acquired from said trustees to her, and, 
unless this Court directs the said defendants to so 
convey, thev will have acquired title and dispossessed 
plaintiff by the purchase of an encumbrance, w’hich 
constituted a cloud upon plaintiff’s title, against 


which they had specially warranted by deed in fee 
simple as shown by plaintiff in her original bill; and, 
unless this Court intervenes to prevent their tajking 
such advantage of their own wrong, the plaintiff will 
suffer an irreparable loss and damage for whiclj she 
has no adequate remedy at law.” | 

I 

Then, the supplemental bill prays the Court thati “in 
addition to her prayers in her original bill, the saiq de¬ 
fendants, David A. Baer and Robert O. Scholz, and ^heir 
assigns, be required and directed to convey to plaintiff 
the title acquired by them from said trustees by virtuje of 
said foreclosure sale; that said P. W. M. Colburil be 
made a party defendant herein; and for such further re¬ 
lief to which plaintiff may be entitled.” ! 

On October 18, 1929, the Court entered its decree, 
after hearing argument on the defendants’ motion to dis¬ 
miss the bill and plaintiff’s motion for leave to file her 
supplemental bill, dismissing the bill and refusing leave to 
file the supplemental bill (Trans., p. 39) ; thereupon, the 
plaintiff appealed and filed appeal bond on October 18, 
1929. 

On October 26, 1929, after decree entered and appeal 
bond filed, the Court, on defendant’s motion, over objec¬ 
tion of plaintiff, entered its order (Trans., p. 41), direct¬ 
ing the clerk to have the record on appeal show two |:er- 
tain deeds filed with the Court as of October 11, 1929, 
which date was the same as that when the motions had 

I 

been considered. (See deeds. Exhibit E, p. 31, and Ex¬ 
hibit F, p. 36). 

The plaintiff assigns as error the dismissal of the till, 
refusal to grant leave to file the supplemental bill, and 
the admission to this record of the two deeds mentioned, 
after decree signed and appeal bond fixed, approved ^nd 
filed. ! 
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ARGUMENT. 

While the immediate question involved on this appeal 
is, whether the Court below did or did not err in dis¬ 
missing the bill of complaint as not stating a cause in 
equity, the issues will be discussed here as if before this 
Court for final adjudication upon facts and law found 
after hearing bv the trial judge; for, the facts alleged 
in the bill, taken as admitted on the defendants' motion 
to dismiss, if established on a proper hearing, entitle her 
to the relief demanded; at least, to investigation and 
ascertainment before off handedly dismissing the plaintiff 
without a h.earing on the merits. 

“On appeal from a decree dismissing a bill, after 
the cause was submitted on the bill alone, the cause 
must be disposed of on the assumption that all the 
allegations of the bill are true.” 

Com. Solvent Corp. vs. Mellon, 51 App., 146. 

i‘‘The defendant by his demurrer simply denies in 
form and substance the plaintiff’s right to have his 
case considered by a court of equity and in order to 
present that question the demurrer is taken to admit 
all the allegations of fact that are properly pleaded. 
Itfis a settled principle that a demurrer for want of 
equity cannot be sustained unless the Court is satis¬ 
fied, upon the facts alleged and admitted to be true, 
that no discovery or proof properly called for by 
the allegation of the bill, can make the subject mat¬ 
ter of the suit a proper case for equitable relief.” 

Pleasants vs. Fay, 13 App., 237. 
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FIRST ASSIGNMENT OF ERROR. 1 

IN GRANTING THE iMOTION OF THE DE¬ 
FENDANTS TO DISMISS AND IN DISMISSING 
THE BILL OF COMPLAINT AS NOT STATING 
A CAUSE OF ACTIOI^T COGNIZABLE IN EQUllTY. 
(Trans., p. 42.) 

The Court did not state on what grounds it dismissed 
the bill. The grounds set out in defendants’ motion ^jvere 
two-fold, (1) for w’ant of equity, and (2) because! the 
issues were “moot.” (Motion, Trans., p. 40.) j 

The bill is cognizable in equity^ zve submit, on the facts 
alleged and admitted on demurrer, and the plaintiff is 
zvithont adequate remedy at lazv. | 

It is a bill to remove cloud on title, peculiarly justici|ible 
in a Court of Equity; to have certain instruments I de¬ 
clared invalid as not binding on plaintiff or a lien on her 
property; to have the defendants, Baer and Scholz, to 
convev to plaintiff, pursuant to their warranty of jfur- 
ther .assurance, and restrained from foreclosing an | en¬ 
cumbrance against which they had warranted; to prevjent 
the dispossession of plaintiff under an invalid deed! of 
trust and under a wrongful foreclosure; to enjoin the 
defendants’ interference with her control and manage¬ 
ment of her own property; and for an accounting. 

To remove cloud upon title, cancellation, rescission\^or 
reformation of legal instruments, valid upon their f(\ce, 
are zvithin the exclusive jurisdiction of equity, and \he 
facts alleged bring the bill zvithin such exclusive juriskic- 
tion, - I 

“The removal of alleged Hens or incumbrances 
upon property, the closing up of the affairs of insol¬ 
vent corporations, and the administration of distjri- 
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bution of trust funds, are subjects over which courts 
of equity have general jurisdiction.” 

Mellen vs. Moline Malleable I. W. Co., 131 U. S., 
319, 33 L. Ed., 184. 

“In general, a cloud upon one’s title is something 
which constitutes an apparent encumbrance upon it, 
or an apparent defect. It is something is apparently 
valid but which in fact is invalid. Such clouds upon 
title as may be removed by courts of equity are in¬ 
struments or other proceedings in w’riting, which 
may appear upon the records and thereby cast doubt 
upon the validity of the record title.” 

Pomeroy Eq. Jur. (3 Ed.), Vol. 6, Chap. 36, p. 
724-725. 


The test as to an incumbrance is stated to be as fol¬ 
lows : 

“The generally accepted test is this: would the 
owner of the property, in an action brought upon 
the instrument, by the holder thereof, be required to 
offer evidence to defeat a recovery? If he w’ould be, 
the instrument is a cloud; if not, if such action on the 
instrument would fall of its own weight, it does not 
constitute a cloud.” 

Modern Am. Law, Vol. 7, No. 89, pg. 89. 

Apply the test to the case at bar. If the said trust, 
which is regular on its face, were foreclosed, and the 
trustees^ made their deed to the purchaser, and the pur¬ 
chaser were to sue in the Supreme Court in ejectment for 
possession, would not the plaintiff (appellant herein) “be 
required to offer evidence to defeat a recovery?” Or 
were the purchaser to sue in the Municipal Court under 
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Section 20 of the District Code, as authorized, to <|btain 
possession after foreclosure of the deed of trust, ^ould 
not the appellant here in such case be obliged to slet up 
title, when the case would be certified to the Supreme 
Court, upon her filing bond, if able, as the Court ijnight 
direct, and would she not be required to offer evidence to 
defeat the legal effect on their face of the deed of trust 
and trustees’ deed of sale? 

The said trust deed and agreement, therefore, consti¬ 
tute a cloud upon appellant’s title which can only bje re¬ 
moved by a court of equity. | 

1 

I 

“The jurisdiction in equity attaches unless' the 
legal remedy, both in respect to the final reliefj and 
mode of obtaining it, is as sufficient as the rerpedy 
which equity would confer under the same cir(|:um- 
stances.” 

Bradley vs. Davidson, 47 App., D. C., 266. j 

George vs. Ford, 36 App., 315. 

Hurd vs. Cramer, 40 App., 349. 

Allen vs. Hanks, 136 U. S., 300; 34 L. Ed., 4|4. 

Walla Walla vs. Walla Walla Water Co., ^72 
U. S., 1; 43 L. Ed., 341. ! 

Boyce vs. Grundy, 3 Pet., 210. | 

Ins. Co. vs. Bailey, 13 Wall., 620. 

Thompson vs. Cen. O. R. R., 6 Wall, 134; 18 
L., 765. 

Tyler vs. Savage, 143 U. S., 79; 36 L. Ed., Ssj 

“Under Par. 723 of the Revised Statutes the rem¬ 
edy at law’, in order to exclude equity, must be |as 
practical and efficient to the ends of justice and Jts 
prompt administration as the remedy in equity.” j 

Tyler vs. Savage, 143 U. S., at p. 95. j 
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“Equity will take jurisdiction when a more com¬ 
plete remedy can be had than at law.” 

Lyon vs. Russell, 41 App., 554. 

“As a court of chancery inay undoubtedly enter¬ 
tain a suit to remove cloud upon title, so also it may, 
in a proper case, interpose its authority to prevent, 
by injunction, a threatened act from which such a 
cloud must necessarily arise. In such cases, however, 
the danger must be imminent and not merely specu¬ 
lative or potential.” 

Pomeroy Eq. Jur., 3 Ed., Vol. 3, p. 1225. 

“Whether or not tlie jurisdiction will be exercised 
depends upon the fact that the estate or interest to 
be protected is equitable in its nature, or, that the 
remedies are inadequate where the estate or interest 
is legal—a party being left to his legal remedy where 
his estate or interest is legal in its nature, and com¬ 
plete justice can thereby be done.” 

Pomeroy hlq. Jur., 3 Ed., Vol. 6. p. 1226. 

“Where the estate or interest to be protected is 
equitable, the jurisdiction should be exercised 
whether the plaintiff is in or out of possession, for 
under these circumstances legal remedies are not pos¬ 
sible; but when the estate or interest is legal in its 

cr* 

nature, the exercise of jurisdiction depends upon 
the adequacy of legal remedies. Thus, a plaintiff 
out'of possession, holding the legal title, will be left 
to his remedy by ejectment, under ordinary circum¬ 
stances. But where he is in possession” (and appel¬ 
lant here alleges seizure and possession) “and thus 
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It 

16. 


unable to obtain any adequate legal relief, J\e may 
resort to equity ” ' i 


Pomeroy Eq. Jur., 3 Ed., Vol. 6, pp. 123lj-1232. 
is a bill for an accounting. See bill, par. 20, 'll'rans.. 


“There cannot be any real doubt that the remedy 
in equity, in cases of account, is generally more com¬ 
plete and adequate than it is or can be at law.” 

Kilbourn vs. Southerland, 130 U. S., 505; 32 L. 
Ed., 1005; citing, 1 Story Eq. Jur., No. 4|50. 


It is a bill to prevent vcrongful foreclosure because 
there has been no default thereon as all payments due 
had been paid. See Trans., Bill No. 5, p. 7 anc No. 
5, p. 11. 

“A borrowing member of a building and loan asso¬ 
ciation is entitled to maintain a suit in equity against 
the association, after it has commenced foreclosure 
proceedings under the deed of trust, to obtain a re¬ 
lease of the same on the ground that the debi has 
been paid, as the remedy at law is inadequate.”'] 

Wash. N. & B. Asso. vs. Conley, 31 App., 43j9. 

By analogy, cannot the complainant (appellant hsre) 
maintain this action to prevent foreclosure proceec^ings 
of a deed of trust, upon which there has been no deilault 
and all payments due have been paid, as in her bill she 
alleges? The principle of the decision in the case cited, 
supra, applies to the case at bar on the particular issue as 
to wrongful foreclosure; for the bill alleges (specific|ally 
stating detailed facts to prove) that “there has been] no 
default.” (Trans., p. 9, No. 11 and No. 12.) i 
It is a bill upon the facts alleged for permanent, as ’ivell 
as temporary injunction, against the defendants from j 







18 


terfering\‘'ji:ith plaintiff^s coiitrol and operation of said 
default.’’ (Trans., p. 9, No. 11 and No. 12.) 

2 . 

THE DEED OF TRUST BY THE DEFEND¬ 
ANTS, BAER AND SCHOLZ, DATED MARCH 6, 
1929 (EX. A, TRANS., P. 19), AS THEY WERE 
THE OWNERS OF THE NOTES SECURED 
THEREBY, WAS IN LEGAL AND EQUITABLE 
EFFECT A DEED TO THEMSELVES, AND 
THEREFORE, INVALID. 

If so, where save in a court of equity, can it be so ad¬ 
judged? 

One cannot be indebted to himself. He cannot convey 
his land to himself. As long as he holds notes, which he 
owns, secured by a deed of trust he made, the title con¬ 
veyed remains in himself in equity, as sole beneficiary and 
he could require at anv time a release from the trustees; 
and when he conveys in fee simple, with warranty, but 
not subject to his own deed of trust, he conveyed what¬ 
ever interest he had in the property, either in fee or as a 
beneficiafy under the said trust deed. If he had sold the 
notes, and third persons owned them, which is not the 
case here, his grantee of the fee, made after the deed of 
trust, might not be allowed to set up a defense against 
such third persons, but as against the grantor of the fee, 
who held and owned the notes, he could plead success¬ 
fully both merger and estoppel, as will be shown later in 
the argument. 

‘‘J device to enable the oivners of real estate to 
hold title and at the same time to negotiate notes 
secured bv the property cannot be sustained.” 

Davidson vs. Brooks, 46 App., D. C., 457. 
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I 

I 

i 

“One cannot have a lien on his own prop'erty, ex¬ 
cept when equity interposes and, to prevent |the fail¬ 
ure of justice, keeps the lien outstanding; ajnd here 
there was no interference of equity, and no |)ccasion 
for interference. The rule of law took effectjand the 
state lien” (which the owner had acquiree^) “was 
eo instante merged into the plaintiff’s genercjl title.” 

Gould vs. Day, 94 U. S., 405; 24 L. Ed|, 26, p. 
234. i 

I 

I 

I 

See as to Merger: 

Pomeroy Hq. Jur. (3 Ed.), Vol 3, No. 7^7-788- 
790. 

3. 

THE DEED OF DAVID A. BAER AND ROBERT 
O. SCHOLZ IN FEE (EX. B, TRANS., pl. 25), 
DATED MARCH 18, 1929, TO RANDALlJ, BUR¬ 
ROUGHS, WITH WARRANTY, BUT WITIfOUT 
CONVEYING SUBJECT TO SAID DEEI]) OF 
TRUST OR OTHER ENCUMBRANCE, P.^SSED 
ALL THEIR INTEREST, LEGAL OR i1:QUT- 
TABLE, AND OPERATED EO hWSTJNTk TO 
EXTINGUISH THE SAID DEED OF TRUST OR 
BY GRANT TO VEST IN THE GRANTEE TiiIEIR 
ENTIRE INTEREST. 

If the proposition be true, only in a court of equity can 
it be so adjudged. | 

“The rule of the common law is well established 
and, of course, of universal application, that where 
a greater and a lesser legal estate, held in the jsame 
right, meet in the same person, without an nter- 
mediate estate, a merger necessarily takes placej The 
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lesser estate ceases to exist, being merged into the 
greater, which alone remains.” 

Pomeroy Eq. Jur. (3 Ed.), Vol. 3, No. 787. 

“Where the legal estate—for example the fee, 
and an equal co-extensive equitable estate unite in 
the same person, the merger takes place in equity, in 
the absence of acts showing an intention to prevent 
it, as certainly and directly as at law’. Under these 
circumstances, merger is prima facie the equitable as 
w’ell as the legal rule.” 

Pomeroy, Eq. Jur., Vol. 3, p. 788. 

“Wlien the owner of the fee becomes absolutely 

¥ 

entitled in his own right to a charge or incumbrance 
upon the same land, with no intervening interest or 
lien, the charge w’ill, at law’, merge in the ownership 
and cease to exist. Under like circumstances, a mer¬ 
ger w’ill take place in equity, where no intention to 
prevent it has been expressed, and none is implied 
from the circumstances and interest of party; and a 
presumption in such a case arise in favor of the 
merger." 

Pomeroy Eq. Jur., Vol. 3, p. 790. 

In the instant case, the legal and equitable title merged. 
No intention to prevent merger was expressed. No cir¬ 
cumstances occurred from w’hich to imply such intention. 
On the contrary, the warranty deed in fee simple would 
indicate and confirm the grantors’ recognition of such 
merger and' their obligation to make title good of record 
by their covenant to make further assurance. 

“No person can be allowed to dispute his own sol¬ 
emn deed, which is, therefore, conclusive against him, 
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and those claiming under him, even to the [facts re¬ 
cited in it.” I 

Devlin, Vol. 3, p. 2379. j 

Fletcher vs. Peck, 6 Cranch, 87; 3 L., 1^2. 

Branson vs. Wirth, 17 Wall., 32; 21 L., ^66. 

I 

I 

‘‘If," says the Supreme Court of thej United 
States, “a grantor wishes to limit the effect df words 
sufficient on their face to convey a fee, it sl^ould ex¬ 
press the limitation in the instrument.” 

Georgia vs. Trustees of Cin. So. Ry., 248 U. S., 
26; S. C., 63 L. R. at pg. 106. | 

Equity alone has jurisdiction to cancel or reforrji or in¬ 
validate the said trust deed or to prevent its foreclosure 
and, we submit, the Court committed error wheh it dis¬ 
missed the bill, on defendants’ motion, without pjroceed- 
ing to a hearing on the merits. | 

It is no answer to say that, because the g^jrantors 
conveyed to trustees, the legal estate was hel(|i by an 
intermediary, for equity looks to the substar-jce and 
not to the form, and, if as alleged the grantors 
owned the notes so secured by their own deeji, they 
were the sole parties in interest, still owning the fee 
and the equity, and could not create a lien oiji their 
own property to themselves by any device to [enable 
them to hold title to the property and the'j not* s 
secured thereby; and the court should have l|ooked 
into the transaction. 

Davidson vs. Brooks, 46 App., 457; cited '^iipra. 

Gould vs. Day, 94 U. S., 405, cited supra. 

BUT regardless of the principles of the common law 
as to merger, the said deed contains the words “do grant” 
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and operates by express statute to pass the grantors 
“whole estate and interest in the property described,’^ 
for, the District Code, section 504, provides: 

“The word ‘grant,’ the phrase ‘bargain and sell’ 
or any other words purporting to transfer the w’hole 
estate shall be construed to pass the whole estate 
and interest in the property described, unless there 
be limitations or reservations show’ing a different in¬ 
terest.” 

It follows as said grantors owned both the fee and 
entire interest in the deed of trust, created by themselves, 
at the time of their execution and delivery of said deed 
to Burroughs, with warranty but without reservation of 
encumbrance, their whole estate and interest, legal and 
equitable, passed thereby to the grantee and they have 
no present interest or estate in the premises. 

4. 

THF DEED IN FEE OF SAID BURROUGHS, 
DATED MAY 31, 1929 (EX. D, TRANS., P. 30), 
TO THE PLAINTIFF (APPELLANT HERE) 
WITH LIKE WARRANTY AND WITHOUT CON¬ 
VEYING SUBJECT TO SAID DEED OF TRUST 
OR OTHER INCUMBRANCE, PASSED TITLE TO 
HER, RELIEVED OF THE LIEN AND WITH OB¬ 
LIGATION OF SAID BAER AND SCHOLZ TO 
CANCEL IT. 

The defendants, Baer and Scholz, owned the property. 
They executed the deed of trust, dated March 6, 1929, 
to the defendant trustees, to secure notes, which they re¬ 
tained, held and owned, and, afterwards conveyed in fee 
to Burroughs, on March 18, 1929, who in turn conveyed 
to plaintiff on May 31, 1929, both conveyances being in 
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fee simple, without reservation of said trust deed pr sub¬ 
ject to any incumbrance but with the warranty “And the 
said parties of the first part covenant that they will war¬ 
rant specially the property hereby conveyed; an^ they 
will execute such further assurance as may be requisite.” 
(See Deeds, B and D, Trans., pp. 25-30.) ! 

The plaintiff contends as a principle of law and equity 
that, when the defendants, Baer and Scholz, who were 
the sole owners of the notes secured by their own deed of 
trust on their own property, executed and delivered their 
warranty deed to Burroughs, the grantor of plaintiff, 
their beneficial interest in the notes so secured was non¬ 
existent, since a man cannot owe money to himself, and 
the title conveyed by them to the trustees, they beifig the 
sole beneficiaries under the deed of trust, at the time, 
merged in the fee, and passed to Burroughs by theif deed 
in fee simple to him, and by assignment to his grantee, 
the appellant. They might have reserved it, or conveyed 
subject to it, but did not; instead, they conveyed with 
warrantv agninst their own acts. See cases cited, this 
brief, under section 3, supra, and District Code, s<iction 
504. ! 


THE WARRANTY IN THE DEED OF $AID 
DEFENDANTS, BAER AND SCHOLZ, 0!bLI- 
GATED THEM TO CLEAR THE TITLE Of'eN- 
CUMBRANCES CREATED BY THEMSELVES, 
WHETHER THE DEED OF TRUST AS FIRST 
PROPOSITION WAS VALID OR INVALID, 4 ND 
EQUITY WHICH WILL PREVENT AS WEH AS 
REDRESS WRONGS, SHOULD NOT PERJUIT 
THEM TO FORECLOSE AN ENCUMBRANCE 
AGAINST WHICH THEY HAD WAR- 

i 
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RANTED; NOR HAS PLAINTIFF A REMEDY AT 
LAW TO ENJOIN SUCH WRONGFUL FORE¬ 
CLOSURE. 

The legal effect of the warranty in the said deeds that 
the grantors, Baer and Scholz, “covenant that they will 
warrant specially the property hereby conveyed” is de¬ 
fined in section 507 of the District Code, which reads: 

“A covenant by a grantor, in a deed conveying 
real es’tate, that he will warrant specially the prop¬ 
erty conveyed, or a grant of real estate in whicli the 
granting words are followed bv the words ‘with 
special warranty,' shall hav’c the same effect as if 
the grantor had cov*enanted that he, his heirs, de¬ 
visees, and personal representatives will forever war¬ 
rant and defend the said property unto the grantee, 
his heirs, devisees, personal representatives, and as¬ 
signs against the claims and demands of the grantor 
and all persons claiming or to claim by, through, or 
under him.'’ 

-\nd the legal effect of the warranty in said deed that 
the grantors, Baer and Scholz, “will execute such further 
assurances as may be requisite,'’ is defined in section 510 
of the District Code which reads: 

“A covenant by a grantor in a deed of land, that 
he will execute such further assurances of said land 
as may be requisite, shall have the same effect as if 
he had covenanted that he, his heirs or devisees, will 
at any time, upon any reasonable request, at the 
charge of the grantee, his heirs or assigns, do, exe¬ 
cute, or cause to be done and executed, all such fur¬ 
ther acts, deeds, and things, for the better, more per¬ 
fectly' and absolutely conveying and assuring the 
lands land premises conveyed unto the grantee, his 
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heirs and assigns, as intended to be conveyed! as by 
the grantee, his heirs or assigns, or his or thei| coun¬ 
sel learned in the law, shall be reasonably devised, 
advised, or required.” 


The warranty deed of said Baer and Scholz Bur¬ 
roughs, plaintiff’s grantor, inures to her benefit, as la sub¬ 
sequent purchaser, and she could bring suit againstj Baer 
and Scholz, who conveyed to Burroughs, or againstj Bur¬ 
roughs, who conveyed to her, or against either or both, 
for the Supreme Court of the United States has hejld as 
to the right to sue either party upon the warranty, |this: 

‘‘There is no controversy about the leading jfacts 
in this case. The questions presented all are Ques¬ 
tions of law. Bowman !iad the legal title td the 
premises, and that title they conveyed to Jaques 
Brothers, and they conveyed it to Peters. The deed 
of I\lliot and Bowman contained all the usual CjOve- 
nants of warranty title. The covenants of warranty 

I 

ran with the land and passed by assignment to 
Peters. The deed of Jaques produced that result. 
In the ev’ent of a failure of title, Peters can sue upon 
this covenant in either deed. K'nu/ vs. Kerr, 5 Ofiio, 
154. When broken, it becomes a chose in action, hut 
a subsequent purchaser can sue the warrantor in die 
name of the holder. There can be but one satisfac¬ 


tion. 




Peters vs. Bowman, 9S U. S., 56; 25 L. Ed., 92]. 


0 . 


THE DEFENDANTS. BAER AND SCHOLj^, 
HAVING WARRANTED BY THEIR DEED THAfT 
“SAID FIRST PARTIES COVENANT THAfT 
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THEY WILL WARRANT SPECIALLY THE 
LANDS HEREBY CONVEYED; AND WILL EXE¬ 
CUTE FURTHER ASSURANCES AS MAY BE 

requisite;’ and, at the time and ever 

SINCE, BEING THE OWNERS OF THE NOTES 
SECURED BY SAID SECOND TRUST DEED, ARE 
ESTOPPED FROM FORECLOSURE AND OBLI¬ 
GATED UPON THEIR WARRANTY TO RE¬ 
MOVE THE CLOUD ON PLAINTIFFS TITLE. 

“Estoppel by deed mav be defined as a bar to the 
denial by the parties to a sealed instrument of its 
forcfe and effect according to its terms by means of 
anv evidence of inferior solemnity.” 

Mod ern Am. Law, Vol. 7, par. 14, page 467. 

“It follows that, as between the parties, the acqui¬ 
sition by tlie grantor of a title result in the obtaining 
of it by the grantee, though not necessarily in the lat¬ 
ter's obtaining the title itself. All this is explainable 
under the general principles of the law of estoppel. 
But it is insisted, and has been held in many cases, 
that not only is the grantor estopped to assert his 
after acquired title, but that such title actually passes 
to the grantee.” 

Modern Am. Law, Vol. 7, par. 18, pg. 471. 

The same authority, also, states at page 473 and at 
page 474, this: 

“The estoppel necessary to perfect the title gained 
by :t wrongful possession was found in the common 
law warranty. This w’as a ■ covenant real which 
bound the w^arrantor and his heirs to defend the title 
of the warrantee, and in case the latter was evicted, 
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1 

under the paramount title, to give the feoffee e^ual 
in value to that lost.” ' 

Modern Am. Law, Vol. 7, page 473. 

I 

1 

1 

“It is laid down that, in general, no estoppel is 
produced by a quit claim deed, while an estoppel is 
produced by a warranty deed. This might seenji to 
indicate that it is the w’arranty that produces !the 
estoppel, and that it is given this effect to pre^lent 
circuity of action; but it seems that the estoplpel 
might better be attributed to the effect given to jthe 
contract of the parties. If they agree that the grjan- 
tor has title, they cannot deny it. This has been h^ld 
true even though no action could be had upon the 
covenant contained in the deed, as where it has bden 
barred by the Statute of Limitations. And it is r|ot 
even necessary that there be cov^enants of title. Ilf 
the deed recites in the grantor title the grantor "vyill 
be estopped to deny that he had it. But a zvarrar^ty 
zvithout recital zvill operate to estop the grantor, 
zvill the other coz'enants of title ” 

Modern Am. Law, Vol. 7, page 474. 


The effect of such warranties, or covenants of war¬ 
ranty, are defined in the District Code in sections 507 and 
510, hereinbefore cited in this argument, but the war¬ 
ranty, apart from the District Code, would have the eif- 
fect of an estoppel. j 

“In England,” says Mr. Devlin, “all covenant^ 
are considered as appurtenances of the land, and t(j) 
run with it. But in this country, the covenants fo^- 
title considered as running with the land are thosi 
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for 'quiet enjoyment, further assurances, and for 
warranty.” 

Devlin, Real Estate (3rd), Vol. 2, page 1740, 
par. 930. 

'‘The covenant for further assurance partakes 
more of the nature of an agreement to convey land 
and it is a well settled rule that if the title is defec¬ 
tive and the defect can be cured by the grantor, a hill 
in equity, for the specific performance of the cove- 
ant will lie." 

ling. 8, Amcr. lin. Law, \’ol. 8 (2nd Ed.), pg. 
219. and cases cited. 

“.\ court of equity will restrain a grantor of land 
with covenants (')f warranty from selling the land 
under a prior mortgage, and relief will be granted 
against the assignee of the grantor who acquired the 
mortgaiie after the convevance of the grantor." 

'Martin vs. Martin, 24 S. C., 446. 

So uniformly have the courts held the grantor to his 
warranty, whether grantee had or had not notice of in- 
cumbrances, actual or constructive, that they do not ad¬ 
mit parol evidence to mitigate or exonerate the grantor 
from the liability on ids warranty. 

‘AVhere the covenantor warranted premises, 
upon part of which he had previously executed a 
lease, free from all Incumbrances, parol evidence 
that he did not warrant against the lease is inad¬ 
missible.” 

Grice vs. Scarborough, 2 Spears L. (S. Car.), 
649, 42 Am. Dec., 391. 
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“It cannot be shown that it was agreed that a 
lease was to be regarded as no incumbrance. The 
fact that the covenantee knew of the existence of jthe 
incumbrance, makes no difference, for it as is usijial, 
and as competent, to covenant against known as un¬ 
known incumbrances and defects of title, and wiith 
such a covenant the purchaser is not called uponj to 
exercise any diligence.” j 

i 

Edwards vs. Clark, 83 Mich., 246. 

“Or that it was agreed that the parties intended 
to except from the operation of the covenant an |n- 
cumbrance consisting of a right in a third person |to 
cut and remove standing trees within a certain tinie, 
and that it was mutually understood between the|m 
that the trees were not to pass with the land.” j 

Spurr vs. Andrew, 6 Allen (Mass.), 420. j 

1 

“Or that the grantee was to pay taxes for the culr- 
rent year, for wliich there w’as a lien on the land 
the time the deed was executed.” 

Long vs. Moler, 5 Ohio St., 273. 


“Or that the grantee assumed and agreed to pal^ 
off a widow’s outstanding rights in the land conj- 
veyed.” j 

Bever v. North, 107 Ind., 544. 


“Nor can it be shown that at the time of the exe¬ 
cution of the deed the plaintiff knew of the exist¬ 
ence of an easement, expected it to remain, and 
bought the land subject thereto.” 


Harlow vs. Thomas, 15 Pick. (Mass.), 66. 
Myers vs. Munson, 65 Iowa, 423. 
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“As against an assignee of a covenant, parol evi¬ 
dence is inadmissible to prove that the time of the 
conveyance it was agreed that the grantee should 
assume the payment of a mortgage on the land, and 
pay to the grantor only the difference between the 
amount thereof and the sum agreed on as the con¬ 
sideration of the conveyance. And such evidence is, 
it seems, inadmissible even as against the grantee.” 

Suydam vs. Jones, 10 Went. (N. Y.), 181, 25 
Am. Dec., 552. 

'‘Evidence that the vendee was upon the land be- 
lofe its purchase, knew for what purpose it was 
speciallv adapted, and knew it was of much greater 
value than the contract price is not admissible to 
show that the grantee assumed the incumbrance in 
question as part consideration of the purchase, as 
sudi evidence has no tendency to lend probability to 
the truth of the statement.” 

Morehouse vs. Heath, 99 Ind., 510. 

7. 

whi*:thi:r the plaintiff had or had 

NOT ACTLAL OR CONSTRUCTIVE NOTICE OF 
THE ^AID DEED OF TRUST DOES NOT MAT¬ 
TER, FOR SHE HAD THE RIGHT TO RELY ON 
THE WARRANTY OF THE SAID DEFENDANTS, 
BAER AND SCHOLZ, AND THEIR OBLIGATION 
UNDER THEIR DEED TO REMOVE THE EN¬ 
CUMBRANCE. 

It is' claimed by defendants that the plaintiff, as a sub¬ 
sequent purchaser, took w’ith actual and constructiv’e 
notice of both the said second deed of trust and of the 


said agreement, both duly executed and recorded before 
the plaintiff’s deed. Even were this conceded, it dops not 
relieve defendants under their warranty and entitle] them 
to foreclose in repudiation of its obligation. The grantee, 
though a subsequent purchaser, had a right to rely dn the 
warranty, and to assume that the warrantors would re¬ 
move any cloud by further assurance. Equity wijll re¬ 
strain a foreclosure of a trust or mortgage helc^ and 
owned by one who has conveyed in fee simple, wijihout 
reserving the mortgage lien, and with warranty against 
incumbrances. 

That notice of an incumbrance, under such ci 7 \fum- 
stances, is innnaterial, is the general lazv of the cou\ilry. 

In Devlin on Real Estate, Vol. 2, pages 1714-5, lit is 
said as to notice this: j 

Par. 913. Purchasers knozcledge of incumbr(\nce. 
Itl las sometimes been intimated that if the purchlaser 
had notice of incumbrances at the time he takes! his 
deed, he should be deemed to take the land subject 
to them, and if he desires protection against thjem, 
thev should be expressly mentioned in the coven:|int. 
But notwithstanding some statements to the don- 
trary, it seems to be the settled law by authority tfiat 
the fact that incumbrances are known to the pl^ur- 
chaser to exist at the time of the execution of fhe 

I 

deed does not effect his right to recover on the coK^e- 
nant against incumbrances, unless they are exceptjed 
in terms from its operation. It is no answer to tihe 
purchaser’s complaint to sav that it was his dutylto 
search the record and to have protected himself by 
some special covenant against this specific incum¬ 
brance. It was no part of this case that he h:|d 
actual notice, but, if he had, it would make no dijf- 
ference.” 1 
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The author cites in support of the text, in foot notes, 
seven cases from Indiana; two from Connecticut; two 
from Ohio; one from Colorado; four from New Mexico; 
four from Massachusetts; one from Nebraska; three 
from Vermont; four from Georgia; three from Iowa; 
four from New York; three from Illinois; one from Ken¬ 
tucky; three from Maine; one from Wisconsin; one from 
New Jersey; one from Alabama; one from Federal Re¬ 
ports; and others. He adds in the footnote, citing cases 
in support, that “a covenant against encumbrances covers 
those known as well as those unknown." 

“It is a well settled rule that knowledge bv the 
grantee at th.e time of the conveyance of th.e existence 
of an encumbrance on the land, or of a defect in the 
grantor's title, does not control the force and eifcct 
of the express covenants in the deed or affect the 
question of breacli." 

Itng. and Amer. ]*hi. Law, Vol. 8, 2nd Ld., p. 86. 

The above authority cites numerous cases from Eng¬ 
land, Canada, L’nited States Courts, Alabama, Georgia, 
Illinois, Indiana, Iowa, Kansas, Maine, Massachusetts, 
Missouri, Nebraska, New York, North Carolina, Ohio, 
Oregon, Pennsylvania, Vermont and Wisconsin. Th.e 
reason of the rule is stated to be: 

“If the grantor wishes to exclude known defects 
or encumbrances from the operation of the cove¬ 
nants, he should do so by incorporating the intended 
limitation in the covenants themselves. Failing to 
do so he must be bound by the express words of the 
covenants, and cannot be permitted to destroy the 
force of their language by parol. Besides, it does 
not' follow from the fact that the parties had knowl¬ 
edge of a particular encumbrance on the land, or 
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defect in the title, that they intended to exclude it 
from the protection of the covenants; meyA often 

take ’’ji'arranties kno’u:\ng of defect in the title” 

1 

1 

Eng. and Amer. Enc. Law, Vol. 8, Page 87|. 

In the footnote to the above statement are cited! cases 
and the Encyclopedia quotes these cases, to wit: j 

“In Barlozv vs. Delaney^ 40 Fed. Rep., 97, Brjewer, 
J., said: ‘The very purpose of the covenant is pro¬ 
tection against defects; and to hold that one ciin be 
protected only against unknown defects would be 
to rob the covenant of more than one-half its vjalue, 
besides destroying the force of its languagej If 
from the force of a covenant it is desired to ejlimi- 
nate known defects or to limit the covenant in any 
way, it is easy to say so. General in its language, 
it reaches to all defects within its terms, knowp or 
unknown.” j 

“In Beach vs. Miller^ 51 Ill., 206, 2 Am. ^ep., 
290, Mr. Justice Walker, in delivering the opiijiion 
of the Court, said: ‘A person may warrant anj ar¬ 
ticle to be sound when both buyer and seller krjiow 
it is unsound; so the seller may warrant the qqim- 
tity or quality of an article he sells, when both par¬ 
ties know that it is not of the quality or does liot 
contain the quantity warranted. In fact, the reason 
the purchaser insists upon covenants for title, o|* a 
warranty of quantity or quality, is because he either 
knows or fears that the title is not good, or that tlhe 
article lacks in quantity or quality. If he were p^:r- 
fectly assured on those questions, he would seldom be 
tenacious in obtaining a covenant or warranty.’ Tijis 
language was quoted with approval in the later cape 
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of Wadhams Z'S. InneSy 4 Ill. App., 642. See also 
Kellogg Z'S. Malin, 50 Mo., 496, 11 Am. Rep., 426.” 


“If there is an encumbrance on the land the pur¬ 
chaser has a right to assume that it will be dis¬ 
charged by the vendor. Dunn z's. White, 1 Ala., 645. 

In the case of Long z's. Moler, 5 Ohio St., 272, 
Brinkerhoff, J., said: “Nothing is more common, we 
apprehend, than for parties to make and accept cove¬ 
nants of this kind with a full knowledge of existing 
encumbrances: the covenantor relying on liis ability 
to discharge them, and the covenantee on the security 
which the covenant affords; and the fact of a pur- 
cliaser liavlng notice of an encumbrance is the verv 
reason of his taking a covenant within whose scope 
it is included.” 


“Grantors, having made express contracts of war¬ 
ranty. cannot set up knowledge of vice in their title 
to exonerate themselves from the obligations of 
their contract.” 

New Orleans vs. Whitney, 138 U. S., 595, 34 L., 

1102. 

Barlow vs. Delaney, 40 Fed., 97. 


8 . 

THE PLAINTIFF HAS NO ADEQUATE RlfM- 
EDY AT LAW. HER ONLY RlfLIlfF AT LAW 
WOULD BE, AFTER SUBMITTING TO OUSTER, 
HOWEVER WRONGFUL AND OPPRESSIVITO 
BRING AN ACTION ON THE WARRANTY FOR 
DAMAGES; BUT SHE IS NOT OBLIGED TO 
GIVE UP HER POSSESSION, IN ORDER TO SUE 
FOR DAMAGES ON THE WARRANTY, AND, 
WHILE IN POSSESSION, CANNOT SUE AT LAW 
AND MUST ASK RELIEF IN EQUITY. 
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It is argued by defendants that the plaintiff hjas her 
adequate remedy at law. The fact is she has non^ at all 
in law. She is in possession and could not sue inj eject¬ 
ment. Only in equity can she bring suit, being i^ pos¬ 
session, to remove cloud upon her title and obtain an 
accounting as she has demanded. She could, of clourse, 
vacate, or permit herself to be ejected, but that is exactly 
what the Supreme Court of the United States sa^s she 
should not be required to do. In a well considerec^ case 
by that Court—in equity—it held that: | 

“One in possession of land may ask a coujrt of 
equity to remove cloud upon his title or to prevent 
one being placed thereon when attempted.” 1 

Allen vs. Hanks, 136 U. S., 300; 34 L. Ed.,1414. 

j 

But he cannot maintain a bill to remove cloud fror|i his 
title z<:hen he is out of possessio7i. 

United States v. Wilson, 118 U. S., 86; 3j) L. 

Ed., no. 1 

Orton V. Smith, 59 U. S. (18 How.), 263; ij? L. 

Ed., 393. I 

Hipp V. Babib, 60 U. S. (19 How.), 271; 1^ L. 

Ed., 633. ! 

Killian v. Eppinghaus, 110 U. S., 568; 28 I.. ltd., 

246. I 

1 

1 

In Allen v. Hanks, supra, the plaintiff was in possession 
of land, her estate. The Marshal levied on the premises 
under execution upon a judgment obtained against her 
husband, some question arising that he had an interest 
in the land. The U. S. Supreme Court in that case sajd, 
at page 418 in 34 L. Ed., that: | 

I 

“Upon the whole case, we are of opinion that 
the appellant’s husband has no interest in the lands 
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in dispute that may be taken under the execution of 
the appellants, Allen, West and Bush. The decree 
in her favor was therefore right, unless, as con¬ 
tended, the appellees has sufficient remedy at law 
for the protection of her rights. It is not sufficient 
that she has a remedy at law; it must be plain and 
adequate, or, in other words, as practical and as 
efficient to the ends of justice and its prompt ad¬ 
ministration, as the remedy in equity." Boyce v. 
Grundy, 28 U. S., 3 Pet., 210. JFatson r. Souther¬ 
land, 72 U. S., 5 Wall., 74. Now, what remedy at 
law is adequate to the relief she seeks, and to 
which she is entitled if these lands constitute her 
separate estate and may not be taken for her hus¬ 
band's debts. She is in possession and, therefore 
cannot bring ejectment. Must she remain inactive 
while the sale proceeds, and until the purchaser has 
obtained and has recorded the Marshal's deed to 
her lands, and then bring an action to have the deed 
cancelled and the sale set aside, as clouds upon her 
title? It needs no argument to show that the exist¬ 
ing levy upon plaintiff’s land constitutes itself a 
cloud upon her title, which, if not removed and the 
proposed sale prevented, will injure the salable 
value of the lands and otherwise injuriously affect 
her fights. In Orton v. Smith, 59 U. S., 18 How., 
263, 265, the rights of those who have a clear legal 
and equitable right to land, connected with posses¬ 
sion, to claim the interference of a court of equitv 
to give them peace, or dissipate a cloud on title, is 
recognized. And such is the established rule in 
Arkansas, where the general distinction between 
the functions of courts of law and equity has been 
maintained. In Branch Mitchell, 24 Ark., 431, 
the court said: ‘When a party has the better legal 
title to land, as against that which he wishes to put 
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at rest, he may obtain or regain possession!by an 
action of ejectment, if he is out of possessiot^; and 
it is reasonable that equity should decline to! inter¬ 
fere when he may obtain all the relief he nejeds at 
law. If he is in possession, then, as he can bring no 
action at law, it has been held he may ask aj court 
of equity to remove a cloud upon his title, which 
makes it less valuable and may prevent his dijsposi- 
tion of it to others.’ The same principle is ijecog- 
nized in Miller v. Neiman, 27 Ark., 233; Ch^apUn 
•V. Holmes, Id., 414, 417; Crane -v. Randolph\ 304 
Ark., 579, 585. In Petit v. Shepard, 5 Paige,!493, 
3 N. Y. Ch. L. Ed., 801, 805, the chancellor l^aid: 
‘If a court of chancery should have jurisdicticjn to 
set aside the sheriff’s deed which might be give|n on 
a sale, and to order the same to be given up| and 
cancelled, as forming an improper cloud on Com¬ 
plainant's title to his farm, it seems to follow las a 
necessary consequence, that the court may interpose 
its aid to prevent such a shade from being cast 
upon the title, when the defendant evinces a nxed 
determination to proceed with the sale.' It is |)et- 
ter, the court said in Gery z'. Stimson ‘to prevjent 
the creation of a fictitious and fraudulent title, tljian 
to compel the cancellation or release of it after it 
has been created.’ So in Hinchlev v. Greanv, 1,18 
Mass., 595, 598, ‘the plaintiff is not required Ito 
wait until somebody obtains a title under a sale be¬ 
fore he can seek his remedy. Even when this reme|iy 
may be availed of under the statute it is not so neces¬ 
sarily adequate and complete as to supersede t(ie 

rem.edv in equitv.’ ” ! 

1 

i 

We submit that the above cited case applies to tlje 
case at bar. The facts are similar. It is decisive of 
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plaintiff’s right to bring this suit in equity and the court’s 
duty to entertain and determine it upon the merits. 

If the plaintiff had submitted to foreclosure, without 
seeking relief by her bill, and had allowed herself to be 
dispossessed, without protest, and then brought an action 
at law’ in ejectment against the purchaser at foreclosure 
sale, the defense would have been set up that the deed 
of trust, regular on its face and the trustees’ deed to 
him under foreclosure, vested in the purchaser the legal 
title as the deed of trust was executed and recorded prior 
to plaintiff’s deed; and this legal title W’ould prevail at 
law’, since' the deeds would not be open to attack, as be¬ 
tween the plaintiff and such purchaser. The defense 
would be interposed that to cancel or reform or modify 
their terms, the plaintiff should hav’e resorted to the 
equity court. 

In the case of Mor?-is v. Wheats 8 App. D. C., 379, it 
is said that: 

“In the Federal Courts the doctrine of equitable 
estoppel has no place in actions of ejectment, and 
the defendant, therefore, cannot defend against the 
plaintiff’s title by proving estoppel.” 

Again on the same page: 

“In actions of ejection in the United States Courts, 
the strict legal title prevails. If there are equities 
which show right in another that can only be con¬ 
sidered on the Equity side of the Federal Courts.” 

That is the exact status of the case at bar; for the 
plaintiff alleges facts upon which she sets up an equit¬ 
able estoppel against the defendants’ foreclosing a deed 
of trust, w'hich the defendants, Baer and Scholz, created, 
hold andi own, and against which they specially war¬ 
ranted by deed in fee simple. 
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In a Court of law, she is not permitted to plea'd an 
equitable estoppel; in a court of equity, she is permi|:ted; 
but, if when pleaded in equity, the door of opportijinity 
is shut by dismissal, without a hearing upon the merits, 
justice is denied, and, in the case at bar, ruthlessly denied 
bv the court below. 


THE DEMURRER, OR MOTION TO STRIlKE, 
OF THE DEFENDANTS’ (APPELLEES HEI^E), 
ADMITS THE ALLEGATION OF THE BILL 
THAT THERE HAS BEEN NO DEFAULT! IN 
THE TERMS OF THE SAID TRUST (ASSUMING 
IT TO BE VALID) AND THIS FACT ALONE 
PRECLUDES THE RIGHT OF THE TRUSTEES 
TO FORECLOSE. ONLY IN EQUITY COULD 
PLAINTIFF SEEK AN INJUNCTION TO PRE¬ 
VENT A WRONGFUL FORECLOSURE. j 

See allegations, bill No. 10, 11, 12, pages 8 and 9. 1 

There are only two grounds upon which a billj in 
equity may be dismissed, without a hearing and determi¬ 
nation upon the merits, to wit: want of jurisdiction and 
irregularity of the suit. 

Hecker v. Fowler, 1 Black, 95, 17 L. Ed., 45. 

Sparrow v. Strong, 3 Wall, 105, 18 L. Ed., 50. 

Here the court has jurisdiction and the suit is regular. 


THE AGREEMENT (EX. C, TRANS., P. 27 ) 
BETWEEN THE SAID BAER AND SCHOL'2, 
GRANTORS, AND THE SAID BURROUGH^S, 
THEIR GRANTEE, WHO IN TURN CONVEYE'D 
TO PLAINTIFF, IS NOT A COVENANT RUlk- 
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NING WITH THE LAND, BUT A PERSONAL 
AGREEMENT BETWEEN THE PARTIES 
THERETO ONLY, NOR IS IT BINDING UPON 
THE PLAINTIFF, A SUBSEQUENT PUR¬ 
CHASER, WITH OR WITHOUT NOTICE, NOR 
DOES IT CONSTITUTE A LIEN ON THE 
PREMISES, NOR QUALIFY THE WARRANTY 
DEED OF BAER AND SCHOLZ TO BURROUGHS. 


See Agreement, Exhibit C, Trans., p. 27. 

We have shown hereinbefore under section 7 of this 
brief, as to the trust deed that, with or without notice 
to plaintiff, actual or constructive, the defendants, Baer 
and Scholzl were bound by their warranty, contained in 
their deed to Burroughs, who bv like warrantv, conveyed 
to plaintiff, and the authorities cited apply equally to 
this agreement on the question of notice. Reference is 
made to that section of this brief. 

Even zi'ere plaintiff hound h\ no tire of the second 
trust, she Zvoiild he hound only hy its terms, under zvJiieh 
no default' has occurred; hut she zeould not he hound hy 
an after agreement to zvhieh the trustees zvere not par¬ 
ties, unde> the terms of zchich, heiause cf a default 
claimed therein, the defendant trustees are proceeding to 
\ c ^ • 


But what is the notice of the agreement, if it is to be 
taken as a notice? 

1. Tlie plaintiff's grantor, Randall Burroughs, was the 
owner of the property. The agreement so recites. Her 
inquiry would disclose he owned it under a fee simple 
deed, with warranty, from the defendants, Baer and 
Scholz, parties to the agreement. 

2. That a second trust had been executed by said Baer 
and Scholz, prior to their deed of warranty to Bur¬ 
roughs, and upon inquiry she would have learned that 
the notes secured thereby w’ere at the time owned by said 
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Baer and Scholz, who had guaranteed title and obljgated 
themselves to clear it of encumbrances created bv them- 

j 

selves. She could rely on their warranty. 

3. That said agreement did not on the part ofl^ Bur¬ 
roughs subject by its terms his fee simple title tb the 
lien of the said second deed of trust, but, it expressly 
states that “nothing in the aforesaid agreement shjill be 
construed to hold the said party of the second l^art,” 
who was Burroughs, “personally liable on the priijcipal 
and interest on the aforesaid second trust note";land, 
if not liable, his property could not be subjected to their 
payment. 

4. The agreement does not say that Burroughs jshall 
not be liable on any deficiency, after sale under forcclf|>sure 
of the second trust, but that she shall not be liable a\ a'!. 

5. T'hat the agreement was between the parties Iper- 

^ r . 

sonallv, not their heirs or assigns, and does not run \vith 
the land. It is a simple contract between the paj'ties 
thereto. j 

6. 7'hat the agreement stipulated, as between the par¬ 

ties, that out of rents certain sums mlgh.t be paid over on 
the taxes, interest on a first trust, and th.e second fust 
notes, which was a personal obligation of Burroughs, 
while he owned the property, but it does not create them 
a lien on the property and this was evidently Burrougfis' 
understanding, for he conveyed the property afterward 
to plaintiff, with like warranty contained in his fee simple 
deed, but subject neither to tlie second trust, so callj^d, 
or other encumbrances. There is no restriction on Bjjr- 
roughs as to his alienation. 1 

7. If Burroughs were not liable on the notes, as this 
agreement expressly stipulates he should not be, tpe 
plaintiff did not become so by purchase from him of tjie 
fee; and, if Baer and Scholz, conveyed with warrantjy, 
but not subject to encumbrance, when they were ownelrs 
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and sole beneficiaries of and under the second deed of 
trust, created by them, their interest therein eo instante 
passed to Burroughs by their warranty deed. 

8. The provisions of the agreement that it should be 
supplemental to the second deed of trust and, if not com¬ 
plied with should be considered a breach thereof, is void 
as far as the subsequent purchaser would be concerned, 
for the parties to the agreement could not alter or vary 
or modify the terms of the second trust, or incorporate 
anything therein, without the trustees being parties 
thereto, and they were not. 

9. That the agreement—a simple contract between 
the parties thereto—was limited in duration; therefore, 
alone, could not run wdth the land. 

The agreement recites that the said Burroughs was the 
owner of the premises described in a certain deed of 
trust; but it makes no reference to the fee simple deed 
by which he held, nor does the agreement assume the 
lien of that trust, nor modify in any manner the warranty 
contained' in the deed in fee executed to him by the de¬ 
fendants, Baer and Scholz. Nothing in the deed refers 
to the agreement. Nothing in the agreement refers to 
the deed. They are not parts of a w’hole, interrelated, 
but separate instruments. 

Had Burroughs by the agreement directlv assumed 
the payment of the trust, it would not make it binding 
upon the plaintiff, his grantee, unless so stated in his deed. 

So, we contend, the agreement between Baer and 
Scholz, On their part, and their grantee, Randall Bur¬ 
roughs, on the other, a simple contract, not running 
with the land, and not binding on subsequent purchasers, 
but, as a matter of fact, the agreement expressly de¬ 
clares Burroughs is not liable on the notes described in 
the so-called second trust. 
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The agreement is a simple contract between thje par¬ 
ties, as to the appointment of a rental agent, collection 
and application of the rents. In no wise does it i^npose 
a burden upon the land, not being a conveyance or [lease, 
or covenant running with the land, and it is not such 
an instrument which by law is authorized or re(|[uired 
or permitted to be recorded. j 

I 

“The record of an instrument that is noi per¬ 
mitted by law to be recorded is constructive notice 
to no one.” 

Clark V. Harmer, 5 App. D. C., 114. 

Deeds, “conveying real property in the Districjt, or 
interest therein, or declaring or limiting any use or [trust 
thereof” (District Code, Section 499) and “mortgages 
and deeds of trust to secure debts, conveying any estate 
in land” (District Code, Section 521) are instrunlients 
required to be recorded, but, we submit the said agree¬ 
ment does not fall within either class, but is merely a 
simple contract, as to rental agents and application of 
proceeds, not required by law to be recorded, and would 
not constitute constructive notice. 

I 

“Even a lease is not required to be recorded by 
the registration laws of the District, and, tfjere- 
fore, is not constructive notice.” 

McLean v. Nolan, 44 App. at P. 4. 

It is not a covenant running with the land, which al^jone 
would bind with notice a subsequent purchaser, for sjiys, 
Mr. Devlin: 

“In England, all covenants are considered as ap¬ 
purtenances of the land, and to run with it. ]^ut 
in this country, the covenants for title considered 
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as running with the land are those for quiet en- 
joyment, further assurances and for ’’jcarrantyJ^ 

Devlin on Real Estate, 3 Ed., Vol. 2, No. 930, 
page 1740. 


The warranty deed of Baer and Scholz to Burroughs 
docs not mention or refer to the agreement between 
themselves and said Burroughs. Tiie agreement does not 
mention or refer to or make the deed a part of it. They 
are two independent instruments and, unless some refer¬ 
ence equivalent to a condition, appeared in one or the 
other, tliey cannot be considered as counterparts; cer¬ 
tainly not, on this motion to dismiss the bill for want of 
equitable; cognizance; certainly not, until by answer the 
defendants so plead and offer evidence to connect them, 
and, even then, no evidence would be competent to vary 
their terms so as to bind the plaintiff, who was not a 
party to either. 


11 . 

SECOND ASSKiNMl'.NT OE I'.RROR. 

IN DISMISSINCi TUI-: BILL OL COMPLAINT, 
ON THE GROUND SET FORTH THEREIN, 
THAT THE ISSl’ES RAISED IN THE BILE ARE 
MOOT BECAUSh: OE THE SALE OE THE 
PROPERTY SINCE THE COMMENCEMENT OE 
THE SUIT. TRANS., P. 42. 

d'his suit was commenced September 28, 1929. Plain- 
tift moved for an order restraining the sale temporarily. 
The defendants objected and the court denied it. The 
trustees, who were defendants, sold the property on Oc¬ 
tober 3, 1929, pending this suit. Defendants moved to 
dismiss the bill, on October 11, on two grounds; first, for 
want^nd, second, because the issues were moot. (AIo- 

■ 


tion, Trans., P. 38.) The court below did not 'in its 
decree dismissing the bill assign its reason. (Decree, 
trans., p. 39.) We are left to conjecture as to wl'jether 
he did so for want of equity or because he considerdd the 
issues w’ere “moot.” ! 

The issues are not because the propert\^ zvas 

sold after suit zvas instituted, for the jurisdiction df the 
court is deterniined as of the date the suit zjcas com¬ 
menced; and the defendants are estopped from rdisincf 
the issue since the plaintiff moved for a restraining drder 
to prevent the sale, pendente lite, zvhich they opposed, 
and the court declined to issue. j 

Equitable jurisdiction must be determined by the 
conditions existing at the time the bill is filed! and 
not by conditions which come into existence afte|* the 
bill is filed. 

Busch vs. Clark, 184 U. S., 508; 46 L. Ed., 1707. 

Beedle vs. Burnett, 122 U. S., 71; 30 L. fed., 
1074. I 

Clark vs. Webster, 119 U. S., 322; 30 L. Ed., 

1 ' 

392. ! 

I 

I 

1 

In Busch V. Clark, supra, the U. S. Supreme Court siys: 

“A question of jurisdiction is raised. It is ((on- 
tended by appellant that the case was not one of 
equitable cognizance, the appellees' remedy being, 
it is claimed, at law. The specification of erli'or 
upon which the contention is based is expressed! as 
follows: ‘Because at the time of the hearing| it 
appeared from the record that the only patent befbre 
the court had expired before the hearing, no motiion 
for preliminary injunction having been made pr^or 
to the expiration of the patent, and defendant beijng 
a mere user of one machine, which machine Was 
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destroyed by fire before the case was brought to 
hearing.’ This seeks to determine the jurisdiction 
of the court by conditions which came into existence 
after the commencement of the suit, not upon those 
which existed at the time the bill w’as filed. It is, 
however, urged in argument that the contract be¬ 
tween Jones and the W. O. Hickok Manufacturing 
Company conveyed the patent rights to the press 
only, and not the process described in the 5th claim 
of the patent, and that ‘the court, sitting as a court 
of equity, had no jurisdiction to order an injunction 
at the time the bill of complaint was filed.' But what 
the contract provided was an issue to be made in 
tile case, and pending its decision the prelimlnarv 
relief by injunction could have been granted. Ap¬ 
pellant's contention as to the jurisdiction is, there¬ 
fore, not justified, and a discussion for the reasons 
of this conclusion is not necessary. They are ex¬ 
pressed in Clark i’. JFooster, 119 U. S., 322, 30 
L. I'd., 392, 7 Sup. Ct. Rep., 217, and Bcedle vs. 
Bennett, 122 U. S., 71, 30 L. bM., 1074, 7 Sup. Ct. 
Rep., 1090.’' 

In a recent case, decided Marcli 1 1, 1930. the United 
States filed suit In January, 1929, against the Bates 
Valve Bag Company, a Delaware corporation, alleging 
violation of the Clayton Act. In February, 1929, sub¬ 
sequently to date of filing the suit, the defendant con¬ 
veyed its assets to the St. Regis Paper Company, a New 
York corporation, which also acquired its capital stock. 
It was then dissoK’ed. In turn, the New York corpora¬ 
tion organized and conveyed to the Bates Valv’e Bag 
Company, a New Jersey corporation. On a motion to 
quash, because the defendant had no further Interest 
in the property and the issues had become moot. It was 
held: 
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1 

“It is clear that the Delaware corporation has by 
its dissolution and the assignment of all its lassets, 
deprived itself of all power and opportunity to do 
any act in pursuance of, or for the purpose df car¬ 
rying on, or executing the challenged contracts here¬ 
tofore made by it, or to make any new contracts of 
a similar character, and that the grounds for grant¬ 
ing the injunction originally sought againsjt the 
Delaware corporation have been removed, j But, 
that fact or conclusion is not sufficient to warrant 
the further finding that the suit against it hijis be¬ 
come moot; that the Court has been deprived of 
jurisdiction or should not retain jurisdiction, tjo the 
end of the suit. For in a suit in wh.ich tlie plead¬ 
ings disclose a proper case for injunctive relief when 
the suit was instituted and a prayer for an injunc¬ 
tion and incidental relief, the removal during, the 
pendency of the suit of the grounds for injunctive 
relief does not take away the jurisdiction or bar 
the Court from granting the incidental reliejf, if 
upon Hnal hearing the allegations are sustainell by 
proof.” 

U. S. V. Bates Valve Bag Co., 39 Fed., 162,| cit¬ 
ing : 1 

Root V. Railway Co., 105 U. S., 189. 

Clark V. Webster, 119 U. S., 322. 

12. S. V. Freight Association, 166 U. S., 290. 


The court below did not find the fact, whether jthe 
property had or had not been sold, nor was any Evi¬ 
dence taken upon the question. Certainlv, if the defend¬ 
ants did purchase the property, there has been no bnna 
fide sale, which would justify dismissal of the suit on the 
ground of its being “moot” and the plaintiff was entitled 
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to hav'e that issue determined upon its merits. Sec, 
further discussion, post, under part 12 of this brief. 

Had the sole object of the bill been to enjoin the sale 
of the propertv, and, alter denial of injunction pendente 
lite, the defendants' trustees sold the property, there 
\vf)uld be! no ground for dismissal because of the issue 
liaving become moot, as so held in U. S. z'. Rates Vahe 
Racj Co., supra; but the bill goes beyond that single 
question. It asks that the said deed of trust and agree¬ 
ment be declared invalid, as clouds upon the plaintift's 
title, and: if upon the merits, the court were to so hold, 
then the sale made })ursuant thereto would be a nullity, 
and the purchaser would get no title since he purchased 
with notice lis pendens and subject to the final decision 
of the court: besides, as set up in the supplemental bill 
(Trans., p. 46), the plaintiff alleged that the property, 
wliich was sold by the defendants' trustees, after this suit 
was commenced, had been bought by the defendants, Baer 
aiul Scholz, but they had the trustees to make deed to 
one Colburn to camouflage that fact. 

Even zvere the issues moot, the fuel eannot he raised 
on a motion to dismiss the bill for zvant of equity, but 
ean only be raised by anszver, setting forth the matter 
relied on; and, if disputed, the court should find the facts 
after hearing the evidence. 


12 . 

I THIRD ASSIGNMENT. 

IN REFUSING TO ALLOW 'I'HE PLAINTIFF, 
AFTER NOTICE AND BEFORE ANSWER, TO 
FILE HER SUPPLEMENTAL BILL, AS SUBxMIT- 
TED, AND IN NOT GRANTING HER MOTION 
TO FILE AS SUBMITTED. 

See supplemental bill. Trans., P. 46. 


I 


The rules of the Supreme Court of the United States, 
which govern this court in equity procedure, as to ajmend- 
ments and supplemental bills, provide: j 

Rule 23. “The plaintiff may, as of course, ^mend 
his bill before the defendant has responded thjereto, 
but if such amendment be filed after any copiy has 
issued from the clerk’s office, the plaintiff at his own 
cost shall furnish to the solicitor of record o^ each 
opposing party a copy of the bill as amendeji, un¬ 
less otherwise ordered by the court or judge. 

“After pleading filed by any defendant, plijiintifi 
may amend only by consent of the defendant or 
leave of the court or judge.” 

Rule 34. “Upon application of either party the 
court or judge mav, upon reasonable notice'] and 
such terms as are just, permit him to file and selve a 
supplemental pleading, alleging material facti oc¬ 
curring after his former pleading, or of which he was 
ignorant wdien it was made, including the judg¬ 
ment or decree of a competent court, rendered ajfter 
the commencement of the suit determining the i|nat- 
ters in controversy, or a part thereof.” 

1 

The bill w’as filed September 28, 1929. The courti re¬ 
fused a temporary injunction to restrain a sale. '[The 
premises were sold by defendant trustees, Octobefi, 3, 
1929 (Trans., P. 19). The defendant, David A. Baer, 
purchased at public sale. Subsequently, the defendajnts 
moved to dismiss the bill for w'ant of equity and becajjse 
the issues became moot upon sale of premises. Order! of 
dismissal entered October 18, 1929. The plaintiff, be¬ 
fore answer filed, moved for leave to file her supplemen¬ 
tal bill. Plaintiff could not have known, at the time s|he 
brought her suit, that the notes ostensibly secured by tbe 
so-called second trust deed were owned by defendan|:s, 
Baer and Sholz, as she alleges in section 6 of her su|p- 



50 


plemental bill, and the sale of the property, which she 
claims 'wasdnvalid, did not occur until after suit brought 
as she sets forth in section 1 of her supplemental bill. 
(Sup. Bill, Trans., 46), and these facts were pertinent 
to the issues and proper to be determined by the court. 

The chief function of the supplemental bill is to bring 
forzeard nezv facts or events and to cure defects in the 
suit resulting from the occurrence of those events during 
the progress of the suit. 

Kennedy v. Ga. State Bank, 49 U. S. (How.), 
586: 12 L., 1209. 

Xev*ada Xichol. Svnd. v. X^ational Xickel Co. 
(Cca.), 86 F., 486. 

Mellor V. Smither, 114 Fed., 120. 

L\' S. Judicial Code Anno., Title 28, Xo. 642; 
cases cited. 

‘‘Under Equity Rule 34 the office of the supple¬ 
mental bill is to introduce matters occurrinii after 
filing of the original bill or not then known to 
plaintiff." 

Gen. Ins. Co. v. Lake Shore Co., 260 L . S., at 
p. 282, 67 L., 257. 

It will be conceded that making new parties, allowing 
amendments to be made and supplemental bills to be 
filed, or questions of procedure, arc matters ordinarily 
within the discretion of the trial court, but in equity the 
rule is not absolute. 

Thus, in the case of Jnile\ v. Stnrmout, 38 .\pp., 407, 
wliich, ai the Court states, turned upon the refusal of the 
trial court to allow new parties, this court, ov’erruling the 
court below, said: 

‘‘Ordinarily, the m.atter of the amendment of 
pleiidings in equity, at the time of the hearing, is 


one of discretion, the exercise of which will ^lot be 
disturbed without very strong reasons therefc^r. At 
the same time it is not unusual to permit an Amend¬ 
ment after the cause shall have been taken jto an 
appellate court. Owing to the principle of [equity 
that a cause shall not be finally disposed of without 
hearing all parties whose interest might be al^ected 
before the court, leave to amend by making new 
parties is more liberally granted where the heces- 
sity therefor has not been suggested, and doel^s not 
became manifest, before the hearing. We aji*e of 
the opinion therefore that the leave to ahiend 
should have been granted in the case when a 
for.” 

Willey vs. Stormout, 38 App., 407. 

Likewise, the LL S. Circuit Court (N. Y.), held: 

“d'he practice in this court touching applicatjons, 
under the 57th Rule (now Rule 34), for leav^ to 
file supplemental bills, has always been liberdl to 
the applicant. Rightly so, because the granting 
of such leave rests so largely in discretion tha^ an 
unfavorable decision would practically debar thejap¬ 
plicant from vindicating the sufficiency of his plqad- 
ing, or tlie equity of his cause of action before jthe 
appellate court. The court will not, therefore, j on 
such application proceed to try the case and wl^ile 
upon the facts set forth in tiie supplemental blill, 
there may be grave doubts as to the complainant’s 
right to the relief prayed for in such bill, the is^ue 
will not be tried on this motion.” j 

I 

Oregon Trans. Co. vs. No. Pac. R. R. | 

(Circuit Court, N. Y.), 32 Fed., 428. j 
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‘‘While the granting of an injunction pendente 
lite usually rests in the sound discretion of the court, 
the appellate court may, hi its broad pozeer to re- 
z'ieze in equity^ correct the error in denying a tem¬ 
porary injunction to preserve the status quo, of the 
propiirty involved and direct accordingly." 

Phillip V. Sager, 51 App., 103. 


“Various cases have been cited in which appellate 
courts have remanded cases for the purpose of 
amendment ii> order that justice might be done 
(Mayruder r. Belt, 1 App., Waite Laroeque, 12 
App., 410, Wiggins Ferry Co. r. Railroad, 142 
U. S'., 396, Liverpool Co. v. Phoenix Co., 129 L . S., 
397, Jones v. Meehand, 175 L\ S., 1 ; 44 L. lAL, 49). 
But the majority of these cases arc of equitable cog¬ 
nizance wherein it is alzvays proper to direct amend¬ 
ments 'Zvhenever the interest of justice seems to re- 


nrnrr it. 




S''^c;rp Co. vs. Fr.7' 20 App. 115 
The case of United States v. Mott, decided by the 
U. S. Circuit Court of Appeals, Tenth Circuit, Jan. 27, 
1930, is exactly in point. In that case, an application 
for leave to file a second amended complaint was de¬ 
nied by the District Court and the plaintiff appealed. 
The appellate Court, not onlv entertained the appeal, 
but, after discussing the merits, adjudged that: 


“The decree of dismissal is reversed, with direc¬ 
tions to reinstate the suit, permit appellant to file its 
amended second complaint and give appellees rea¬ 
sonable time within which to answer.” 


U. S. V. Mott, Fed. Rep. (ad. sheets), Vol. 37, 
No. 5, P. 862. 
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The above decision is equally applicable to the review 
of a denial to file a supplemental bill. So, in equity, the 
rule is not absolute that the appellate court will riot re¬ 
view upon appeal orders of the trial judge which rJiay be 
ordinarily in his discretion, but, as said by this court in 
Jackson ^ Sharp Co. 'v. Fay, cited supra, in ca^es of 
equitable cognizance “it is always proper to direct a^nend- 
ments whenever the interest of justice seems tp re- 
quire it. 1 

The cases that hold that matters of procedure, as 
granting or refusing to make new parties or to pllow 
amended or supplemental bills, are within the discretion 
of the trial court and will not be reviewed in the ajppel- 
late court qualify the rule by the exception “unless phere 

has been gross abuse of this discretion.’' | 

Chapman v. Barney, 129 U. S., 677; 32 L.,j800. 

Gormley v. Bunyan, 138 U. S., 623; 34 L., 1086. 

Mexico Cen. Ry. v’. Pinkney, 149 U. S., jl94; 
37 L., 699. ^ ^ 1 

Gen. Ins. Co. v. Lake Shore Co., 260 Lk S., at P. 

282; 67 L., 257. 

Gramaphone Co. v. Seamen (C. C. C.), jll3 
Fed., 745. i 


But: 


“The trial court will be considered to have abijsed 
its discretion when the appellate court is clear ini its 
conviction that the action of the trial court "Ivas 
based on a material error of law, or will result in 

t 

denial of a fair trial in a matter of consequence f^or 
which the moz'inq party can have no adequate rem¬ 
edy in another proceeding.*^ j 

j 

Rosemary Mfg. Co. vs. Cotton Mills (C. C. A., 
4th Cir.), 266 Fed., 363. | 


1 
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“Where a cause of action exists at the filing of 
the bill which is defectively presented by the bill, 
the defects may be remedied by amendment (Eq. 
Rules 28 and 29), and matters occurring after the 
filing of the bill may be presented by supplemental 
bill.” (Eq. Rule 57—now 34.) 

Jenkins v. Bank, 127 E". S., 484, 32 L. Ed., 189. 

Hoxie V. Carr, 1 Summ., 173, Fed. Cas., 6,802. 

“Where material facts have occurred subsequent 
to the beginning of the suit, the court may give 
the party leave to file a supplemental bill and where 
suchi leave is given, the court will permit other mat¬ 
ters ito be introduced in the supplemental bill w'hich 
might have been incorporated in the original bill 
by way of amendment.” 

Mellor V. Smither (C. C. A.), 114 Fed., P. 120. 

“.All the court inquires into in such an applica¬ 
tion is whether probable cause exists for granting 
leave, and whether the application states facts and 
circumstances which, if properly pleaded, would 
sustain a supplemental bill or an original bill in 
the nature of a supplemental bill. The practice in 
the icircuit courts touching applications under the 
rule for leave to file supplemental bills is liberal 
toziiard the applicant and upon such application the 
court will not proceed to try the cause, nor deter¬ 
mine questions which may never appropriately be 
raised by demurrer to the bill when raised.” 

Bates, Fed. Equity Proc., No. 637. 

“When an appellate court finds that an indispen- 
sible party whose interests are involved has not 
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been made a party to the proceedings, the rule is 
to reverse and remand the case in order that the de¬ 
fect may be cured.” 

Bryan v. Curtis, 26 App., 95. 

“It is a well settled rule that nothing can be in¬ 
serted in an original bill by way of amendment 
which has arisen subsequent to the commencement 
of the suit, but the same must be inserted in ja sup¬ 
plemental bill.” 

Bates, Eq. Prac., No. 638. 

“A supplemental bill is merely a continuance of 
the original suit, and filed for the purpose of filling 
up such deficiency as does not cause a material varia¬ 
tion in the matter of litigation or a change c[f the 
principal parties, and, when, therefore, it is| only 
requisite to add something to the former pr6ceed- 
ings in order to attain complete justice.” 

Bates, Eq. Prac., No. 542, P. 684. 

Apply the rules enundated by the above cited authori¬ 
ties to the motion here for leave to file the supplemental 
bill. (See supplemental bill, Trans., P. 46.) 

The first to fifth sections of the supplemental bill in¬ 
clusive set forth the sale of the premises by the defend¬ 
ant trustees, purchase by the defendant, David A. I^aer, 
deed of defendant trustees to one Colburn, who w^as a 
straw man to disguise the real purchaser, and the pur¬ 
chaser’s deed of trust to the same trustees; all material 
facts w'hich occurred after suit begun, and, under| the 
authorities cited, could only be brought to the attenjtion 
of the court by supplemental bill. 
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The sixth section alleges that, at the time the said 
defendants, Baer and Scholz, conveyed with warranty 

•' j 

to Burroughs and entered into an agreement with him, 
they owned and held the notes secured by the deed of 
trust executed by them prior to the transactions, which 
fact came to plaintiff’s knowledge after suit begun, by 
admissions of defendants in open court when plaintiff 
moved for a temporary injunction, and tiiese facts ma¬ 
terial to the issues could not have been brought in by 
amendment, as they became known to plaintiff after the 
bill was hied, and could be set up only by supplemental 
bill, as the cases cited declare, d'he seventh and eighth 
sections allege that the defendants, Baer and Scholz, hav¬ 
ing purchased the property at public sale, on October 3, 
1929, after suit begun, had the title placed in the name 
of P. \V. M. Colburn, their straw man, and under the 
disguise of his name were asserting title paramount to 
plaintiff's title and seeking to dispossess her: facts all 
occurring lafter suit begun, which, if true, negatives the 
contention of defendants that by said sale the issues tiad 
become “moot" and the supplemental bill prays that Col¬ 
burn be made a party and be required to answer. 

The purchase of the property hy the defendants Baer 
and Scholz, at foreclosure sale, inured to the benefit of 
the plaintiff appellant here, under the zvarranty of their 
deed to Burroughs, zcho conveyed to her, and she had the 
right, as the sale occurred subsequent to the commence¬ 
ment of suit, to set up the fact by supplemental bill and 
have the facts so alleged determined. 

In Devlin on Real Estate, Volume 3, at Page 2472, 
paragraph 1346, it is said: 

“Where land is sold with a covenant of warranty 
against encumbrances, the grantor, in case lie takes 

o o 

an assignment of a mortgage outstanding on the 
same land, holds it for the benefit of the grantee. 
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The grantee acquires title not merely by way of 
estoppel against the grantor, but as a positive con¬ 
firmation of his title. The subsequent purchjise by 
the grantor is presumed to have been made Jn the 
performance of his duty to the grantee to plerfect 
his title, and this presumption is incontrovelrtible. 
If, after the grantor has thus taken an assignment 
of a mortgage, he assigns it to another, the latter 
takes it subject to all equities that exist between the 
grantee and grantor. In other words, the pur¬ 
chaser acquires no lien on the land." | 


In iViodern American Law, Volume 7, Page j 471, 

paragraph 18, it is also said: j 

! 

“It follows from what has been said in the pre¬ 
ceding paragraphs that if the grantor of land by 
deed asserts in the deed a title wliich he has not and 
assumes to convey it, he and his privies wi 1 be 
estopped to deny that he possessed such title. I Ibnce, 
if he subsequently acquires it he will not be ab|e to 
assert it against his grantee, who will, howevel*, be 
able to assert it against him. Tt follows, tha|:, as 
between the parties, the acquisition by the grajntor 
of a title results in tlie obtaining of the benefit of 
it by the grantee, though not necessarily in the lat¬ 
ter’s obtaining the title itself. All this is exp ain- 
able under the general principles of the law oil es¬ 
toppel. But it is insisted, and has been held in rnjany 
cases, that not only is the grantor estopped to aspert 
his after-acquired title, but that such title actually 
passes to the grantee.” i 


1 

It is obvious that defendants, by their motion, rjow 
that they have purchased, would like to dismiss this iuit 
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to avoid Lis Pendens, the doctrine as to which is stated 
in Modern American Law, Volume 7, 194, as follows: 

“Another very important species of constructive 
notice is that by Us pendens —by the pendencv of an 
equitv suit concerning the property. If during the 
progress of such a suit a party to the suit alienates 
the land to B, B takes the land subject to the rights 
of the prevailing party as determined by the final 
decree. The beginning of the suit is notice to B,— 
a notice that is absolutely binding and cannot be re¬ 
butted. Some such rule is a necessity to judicial 
proceedings; for if it were otherwise, a separate suit 
against B would be necessary; and B, during that 
suit might transfer the land to D, and so on indefi¬ 
nitely making litigation interminable. 

“The learned Chancellor (Kent) gave the history 
and grounds of the doctrine of Us pendens in 1815 in 
case of Murray r. Ballou, I Johns Ch. S666, which 
is the leading American case on the subject and de¬ 
serves the careful study of every student of the law. 
The fundamental proposition was stated in these 
words: ‘The established rule is, that a Us pendens 
duly; prosecuted and not collusive, is notice to a pur¬ 
chaser so as to affect and bind his interest by the de¬ 
cree; and the Us pendens begins from the service of 
the subpoena after the bill is filed.’ P. 576. That 
case related to land with regard to which the doc¬ 
trine is uniformly applied.” 

Warren County v. Marcy, 97 U. S., 96; 24 Law 
Ed., 977. 

To the same effect are: 

Melline v. Moline Metal 1. Works, 131 U. S., 
319, 33 L. Ed., 184. 




Warren v. Marcy, 97 U. S., 96; 24 L., 9|7. 

Lewers & Cooke Co. v. Atchely, 222 U. 285, 
56 L., 205. 

The supplemental bill prayed that P. W. M. Colburn 
to whom the defendant trustees had made deed,] at the 
request of the defendants, Baer & Scholz, the rejal pur¬ 
chasers at the foreclosure sale, be made a party jto this 
suit; and, while he would take subject to lis pendefts, he 
should be made a party thereto, having an apparent in¬ 
terest, in order to avoid future litigation if this case 
should be finally decided in plaintiff’s favor, hut the 
court below denied it in refusing to allow the supp>lemen- 
tal bill to be filed, which, we submit, was error. 

Willey vs. Stormont, 38 App., 407. 

It is alleged in the original bill (Trans., No. 9, P. 4; 
No. 11, P. 13), that the defendants, Baer and Scholz, 
“are the owners of the notes secured by said dhed of 
trust and the sole beneficiaries of said trust; and that it 
was at their request only that the said trustees have ad¬ 
vertised the said property,” and in the supplemental bill, 
(Trans., Nos. 1, 2, 3, pages 46-47), that the property 
was sold “to the defendant, David A. Baer, he being the 
only bidder at the sale, for $3^,000.00 subject to a first 
trust of $95,000; that he bought the property fo^ him¬ 
self and the defendant, Robert O. Scholz, who were the 
grantors in said deed of trust and the sole owners of the 
notes secured thercbv.” 

It is difficult to conceive that the court below dlsrpissed 
the original bill and refused leave to file a supplemental 
bill because of the want of equitable jurisdiction of the 
parties or subject matter, for both were within that juris¬ 
diction. As it does not enlighten litigants or this court 
on the reasons of its decision, we are left to conjecture 
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that it concluded, even were the facts averred establishei 
by proof on a hearing of the merits, the plaintiff would 
not be entitled to equitable relief; or, that because of the 
sale of the premises (which it refused to enjoin) made 
subsequent to the filing of the bill, the issue had become 
“moot.” 

If this court shall conclude upon the averments of the 
bill and supplemental bill, considered separately or to¬ 
gether, thiat the plaintiff would be entitled to equitable 
relief, “while it may he unable to afford such relief upon 
the case made by the bill, it may remand the case to the 
court below for an amendment and such further proceed¬ 
ings as may be just." 

Wiggins V. C). & M. R. R. Co., 142 U. S., 396, 
35 L., 1055; cited in 

Wagenhurst v. Vinceland, 22 App. D. C., 356. 

It is rather remarkable that the court below admitted 
to the record on appeal the deed of the defendant trus¬ 
tees to P. W. M. Colburn (Pxhibit F, I'rans., Page 36), 
after entrv of its decree and appeal bond filed, in order 
to support, we presume, the contention in this court of 
the defendants that by reason of the sale the issues had 
become “moot." (See Fifth Assignment of hirror), but 
denied leave to plaintiff to file her supplemental bill, be¬ 
fore answer, charging the sale was not bona fide, but 
irregular,'and the defendants, Baer and Scholz, were the 
real purchasers. In other words, shutting to plaintiff 
but opening to the defendants the door of opportunity to 
present their contentions. But in admitting the deed 
mentioned to this record on appeal but denying leave to 
attack it by supplemental bill, the court allowed itself 
to be lead into an error of judgment, unfair and unjust 
to plaintiff, for he gives w^eight to one and ignores the 
other, without proof of either, which, w’e submit, was an 
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abuse of discretion, not likely to have occurred i|i ma¬ 
tured judicial experience. In fact, the consideration of 
the deed, executed after suit begun, was improper! on a 
motion to dismiss for want of equity in the face of the 
bill. 

If this court shall be convinced that: 

“The action of the trial court was based on a 
material error of law, or will result in denial of a 
fair trial in a matter of consequence for whicli the 
moving party can have no adequate remedy i^ sm¬ 
other proceeding, then the trial court will be consid¬ 
ered to have abused its discretion.” i 


j 

Rosemary Mfg. Co. v. Cotton Mills (C. C, A.), 
113, Fed., 745. 



had a right to file this supplemental bill and in refusing 
leave to allow’ it, under the circumstances, the court below’ 
abused its discretion, the effect of which w’orks a denial 
of justice to plaintiff. 


FOURTH ASSIGNMENT OF ERROR. 

lu admittincj in evidence and in ordering to be filed 
of record and included in the transcript the deed of tfiist 
by Lozelle I. Walters to M. J, Calvin and H. L. Hum¬ 
phrey, Trustees, being Exhibit E. (Trans., P. 31.) 

The ordering into the record of deeds, executed after 
suit had begun and to support the defendants’ motioh to 
dismiss, as pointed out in the fourth and fifth assign¬ 
ments of error, and after the court had entered its I de¬ 
cree, was the equivalent to the introduction of evidence 
on the motion of the defendants to dismiss the bill for 
want of equity on its face; and error. 



62 


The above mentioned deed of trust (See Ex. E, Trans., 
P. 31), was filed in the record on October 29, 1929, by 
order of the court, dated October 26, 1929, on motion 
of defendant over plaintiff’s objection. The order di¬ 
rected the clerk to have the record show it was filed as 
of October 11, 1929. The decree dismissing the suit 
had been entered and appeal bond filed on October 18, 
1929. The only question before the court was as to the 
bill being within equitable cognizance. Only matters on 
the defendants' motion to strike alleged in the bill were 
competent to be considered. This deed -leas not made a 
part of the hi!!. It is true tiiat by paragrapli 8 thc’-eof 
(Trans., P. 12). wiierein the interest and title of plain¬ 
tiff is set forth, it was stated by way of qualification 
onlv: 


“The plaintiff is th.e owner in fee of th.e said land, 
with th.e appurtenances, subject to a deed of trust 
of .s95,000, which does not mature until in March, 
1936, and wliich the interest has been paid to date; 
and to a deed of trust for ,"^5,592.73, which siie (x- 
ccLited and is now claimed as a lien, hut neither of 
zidiieh said deeds of trust or the parties thereto arc 
involved in this controversyT 


I'he admission to the record of this deed, after the de¬ 
cree had been signed and appeal bond filed was not witliin 
the discretion of the court. The appeal bond had been 
approved* and filed. He could not change the decree. 1 lie 
jurisdiction had been transferred to the appellate court. 
On princi^)le, in making up the record, he could not in¬ 
clude papers not a part of the record. That the decree 
cannot be changed, after appeal bond filed is Iield in: 

Easier v. Easier, 47 App., 81. 

Chisholm v. Cissel, 12 App., 203. 

Taylor v. Eeesniter, 220 L'. S., 90, 55 E. Ed., 
382. 
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“Upon authority of decisions of this court, and 
other courts we held, in Lasier z\ Lasier, 47 App. 
D. C., 80, that where a party noted his appeal in 
open court and filed necessary appeal bond, jvhich 
was later approved, it had the effect of removing 
the judgment from the jurisdiction of the lower court 
to this court and after that it was not compictent 
for the lower court to make any change in its decree. 
In view of this the court had no authority to apnend 
the judgment. While appellant did not assigh this 
as error, it plainly appears upon the face of the rec¬ 
ord and, as it relates to jurisdiction, we notice it sua 
sponteJ’ 

Putnam v. Villars, 49 App., 125. 

j 

The obvious purpose of the inclusion of this deecj was 
stated in defendants’ brief, submitted to the Court below, 
to attempt to show that the plaintiff, recognized a" the 
time she received her property, the existence of the trust 
deed executed by the defendants, Baer and Scholz, here¬ 
tofore discussed under Sections 2 and 9 of this brief, and 
of the agreement between said parties and said Bur¬ 
roughs, heretofore discussed, under Section 7 of this 
brief, as a valid lien upon the property, because of its 
provision, to-wit: 

“Each installment when so paid is to be applied, 
first to the pavment of the interest on the amount of 
the principal remaining unpaid, and the balance 
credited to the principal; it being understood and 
agreed that upon any default in payment of interest 
or principal, or any payments required under | the 
terms of any prior deed of trust or the real es|:ate 

• * I 

taxes, the holder of the within third trust notes! or 
any one of them, shall be empowered to make iaid 
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payment or payments, in which event, the trustee, 
acting in the execution of this trust, shall proceed the 
same as if the default had been made, in the pay¬ 
ment of the notes under this deed of trust. And 

furtlier, to protect payment, etc., the trustees. 

can demand a bond to be placed by the agent in 
ciiarge of tlie collection of rents on the within de¬ 
scribed premises, to insure that said agents will turn 
over to the holder of the notes, the rent, up to the 
amount due on said trusts, and the taxes, less ap¬ 
proved expenses." 

But the deduction can be predicated on no statement 
of fact contained in the deed. In the Hrst place, the Baer 
and Scholz deed of trust is dated March 6, 1929, their 
deed to Burroughs and the agreement between them are 
dated March 18. 1929. the deed of Burroughs to tlie ap¬ 
pellant is dated May 31, 1929, and the appellants' deed of 
trust from which the above quotation is made is dated 
June 7, 1929 (Trans., Exhibits A, B, C, D, E, pgs. 19, 
25, 27, 30, 31) : which are separate and distinct instru¬ 
ments. This trust deed of appellant contains no refer¬ 
ence to the other deeds, either by date, name, parties, 
amounts or records, and the provisions quoted do not 
recognize the validity or assume the obligation of any 
particular deed of trust, nor identifv any particular ren¬ 
tal agent. 

It does, not call itself a third trust and does not men¬ 
tion the deed of trust, which is the subject of this suit, 
or identify it: and, if it did, it does not estop by its terms 
the plaintilf from attacking any trust which encumbers 
her land as invalid: nor does giving the trustees power 
to foreclose if default is made on other trusts; prior to 
this one, carry any recognition of the validity of such 
prior trusts or subject her property to their lien; if she 
sees fit to dispute and can successfully contest them. 
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It is a deed entirely disconnected and foreign to the 
parties defendant to this suit, to which in no wjse are 
they in privity, and avails them on this hearing no more 
than would a chapter in Genesis or the Koran. ]put, as 
to this deed as wxll as to the first deed of trust, tjhe bill 
alleges that “neitlier of w’hich said deeds of trust jor the 
parties thereto are involved in this controversy— ”j a fact 
admitted on the defendants' motion to dismiss tfie bill 
for want of equity; which admission should have exicluded 
the deed from consideration, since it was introducing evi¬ 
dence on a motion to dismiss on the face of the pill of 
which it was no part, but, on the contrary, alleged |not to 
be involved in the controversy. The deed was itiot by 
the bill asked to be made a part thereof. Even if it had 
been made a part of the bill, there would have | to be 
found in it some reference or mention to that of the so- 
called second trust and to the said agreement, which the 
plaintiff sets out in her complaint and asked that they be 
removed as clouds upon the title, before it could bfe con¬ 
sidered as evidence of any commitment, recognitic^n, or 
obligation of appellant under the said instruments. But 
there is none and conjecture cannot supply its absence. 

We submit that the Court did not exercise a sound 
discretion in ordering this deed in the record andl com¬ 
mitted grave error in law and equity. | 


FIFTH ASSIGNMENT OF ERROR. 


In admitting in evidence and ordering to be filed of 
record and included in the transcript the deed of Alpgonse 
M. Baer and Oscar R. Scholz, trustees^ to P. W, M. Col¬ 
burn, being Exhibit F, 

This deed was presented to the Court below, attached 
to brief submitted by defendants’ counsel, and, of coprse, 
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to support' defendants’ contention that the issues by rea¬ 
son of the sale had become “moot”—a fact, upon which 
the Court!did not pass, if it influenced its decree, and, 
which if it were to be considered, should have been set 
up by answer and put in evidence, with opportunity to 
both parties to be heard; but, when the Court denies 
leave to plaintiff to file her supplemental bill, wherein the 
said sale, occurring after suit, is charged to be irregular, 
not bona fide, and made to the defendants, Baer and 
Scholz, who used the name of Colburn to camouflage 
the fact, the ordering of this deed of the trustees to said 
Colburn in the record, on October 29, 1929, after entry 
of the decree and appeal bond filed, was grossly improper; 
apart from the fact it was not made a part of the bill 
upon which the Court is supposed to have only passed in 
determining its decision. 

If the Court below had allowed the supplemental bill 
to be filed; which cliarged the sale was not bona fide, and, 
then, upon the bill and supplemental bill dismissed the 
suit as not within equitable cognizance, there would have 
been no reason to have allowed the deed of sale to be 
filed in tliis record on appeal, but to deny plaintiff the 
right to file the supplemental bill, which charged the sale 
to be irregular and the deed to be inv^alid, and admit for 
the defendant the deed as evidence of sale, was gross 
error and; we submit, an abuse of sound discretion, if a 
matter of discretion. 


Conclusion. 

WILL LQL’ITY denv tlie plaintiff the right to be 
heard on her plea to remove clouds upon her title? 

WILL EQUITY permit defendants to foreclose a 
lien, which tliey own and hold and did own and hold 
wlien they conveyed, without reservation of any incum¬ 
brance, a'gainst their own covenant of special warranty 
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and further assurance, and deny to plaintiff a hearjng on 
the merits? ! 


WILL EQUITY, with the fact taken to be adijnitted 
on this record that there has been no default in theitenns 
of the alleged deed of trust, permit the foreclosure there¬ 
of and deny to plaintiff the opportunity to be hea|rd on 
that averment? I 

WILL EQUITY, when a foreclosure sale h^s oc¬ 
curred, after suit brought, allow the defendants tcj) pur¬ 
chase the property and camouflage the fact by hjaving 
conveyance made to a straw man and dismiss the b|ill, at 
the defendants’ request, on the pretense that the jssues 
have become “moot” and by reason of such 
sale dismiss her bill without allowing her to b 
prove that the sale was not a bona fide sale to a 'disin- 


pretended 
j heaird to 


terested party? | 

WILL EQUITY admit as conclusive a deed by the 
trustees, executed pursuant to a sale under foreclosure 
made after the commencement of this suit, and dismiss 
this bill on the ground the issues by reason of that sale 
had become “moot” and deny to plaintiff the right to im¬ 
peach that sale as irregular and that deed as invalid in a 
supplemental bill setting up the facts which occurred after 
the filing of the original bill and charging the irregularity 
and invalidity? 

Will not Equity at least hear the plaintiff uponj the 


issue so raised? 


Will a Court of Equity permit its jurisdiction t<j) be 
ousted, as it existed at the time of suit commenced, by the 
removal of the subject matter therefrom by either or any 
party to the suit? 

WILL EQUITY, because of her bill being inartificially 

drawn, if so drawn, ignore its substance and dismissjthe 

complainant as entitled to no consideration, not even |:o a 

hearing on the merits in a court of conscience"!^ ! 

® 1 
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NOT ONLY, WE CONTEND, THIS COURT 
SHOULD REVERSE THE DECREE BELOW, BUT 
UPON THE DEEDS, WHICH APPEAR IN THE 
TRANSCRIPT, AS EXECUTED BY DEFEND¬ 
ANTS, SHOULD DECREE THAT THE PLAIN¬ 
TIFF (APPELLANT HERE), IS ENTITLED TO 
A PERPia'UAr. INJUNCTION AGAINST THE 

defi:ndants from interfering with 

THE PLAINTIFF'S PROPERTY FOR THAT 
THEY HAVE NO INTEREST THEREIN, BE¬ 
CAUSE, 

7. THE DI:FI*NDANTS, DAVID A. BAER AND 
ROBIIRT O. SCHOLZ, BY THEIR DEED DATED 
MARCH IS, 1929. TO BURROUGHS (EXHIBIT 
B. P. 25), CONVJ'YI'D IN FEl* BY THE WORDS 

“DO h]:ri:by grant" all thi-ir instate 

AND INTERhlST IN THE PROPI'.RTY DE- 
SCRIBi'D (DISTRICT CODE, SI'.CTION 504), 

wrrH sPi:ciAL warranty, furth]-:r as- 

SL'RANCI-., and WITHOUT ]::NCUMBRANCE 


r]*:si:rv]*:d. 

A 'I'HEIR l-SrATI^ AND INTi:RR:S'r AT THE 
TIMi: INCLl'DED THE FEE AND THE OWN¬ 
ERSHIP OF THi: NOTi:S SI*CURED BY DEI-D 
OF TRUSr (EXHIBIT A, P. 19), WHICH THEY 
CREATI'.D, DATI'.D MARCH 6. 1929, THUS OWN¬ 
ING BOTH VV,V. AND EQUITABLE ESTATE. 

3. THi*: agri*:}*mi:nt (exhibit c) exe- 
ci:ti:d BE'rwi:EN teii*: said david a. baer 


AND ROBERT O. SCHOLZ, OF THE ONE PART, 
AND THE SAID BURROUGHS, OF THE OTHER, 
IS A SIMPLE CONTRACT BETWEEN THE 
PARTIES, LIMITED IN DURATION, RELATING 
TO THI*: APPOINTMENT OF A RENTAI. AGENT 


AND APPLICATION OF RENTAL PROCEEDS, 
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AND NOT BINDING ON PLAINTIFF, A SLfBSE- 
QUENT PURCHASER NOT A PARTY THERE¬ 
TO, WITH OR WITHOUT NOTICE; NdR A 
COVENANT RUNNING WITH OR A LIEN UpON 
THE LAND. 

4. THE SAID DEFENDANTS, DAVID A. B^ER 

AND ROBERT O. SCHOLZ, HAVING SO CON¬ 
VEYED THEIR WHOLE ESTATE, LEG.\L .^ND 
EQUITABLE, THEY ARE WITHOUT ANY IN¬ 
TEREST IN THE LANDS DESCRIBED. .^ND 
THEIR GRANTEE, BURROUGHS, HAVING CtON- 
VEYED BY SIMILAR DEED, DATED 31, 

1929 (EXHIBIT E, P. 31). TO THE PL.MNTlFF, 
WITH LIKE WARRANTY AND WITHOUT EN¬ 
CUMBRANCE RESERVED, THE. ESTATE .>ND 
INTEREST IN THl'. PROPERTY DESCRIBED 
PASSED TO H1;R. FREED OF ANY LIEN OF 'IjHE 
DEI:D OF TRUST (EXHIBIT A. P. 19), WHETH¬ 
ER VALID OR INVALID AS A DI-'.ED MADE BY 
GRANTORS TO 'rHILMSl'.LVES, AND BY THE 
WARRANTY CONTAINED IN THEIR DI'-IED 
(EXHIBIT B, P. 25), WHICH INURl'.S TO PLAIN- 

riFF. AS A si:bsi;qui'.nt purchaser, wI^rH 
OR WITHOUT noticb;, the said di:feNd- 
ANTS. BAI:R and SCHOLZ. ARI', ESTOPPED 
ERO.M FORECLOSl.'RE. | 

5. Till-: DIT'ENDANTS ADMIT THE EXECU¬ 
TION. DELIVERY AND RECORD.\TION bP 
SAID DI:EDS: that DAVID A B.AER AND ROB¬ 
ERT O. SCHOLZ, DEFENDANTS, THE. GRANT¬ 
ORS. OWNED THE SAID NOTES SECURED BY 
THEIR SAID DEED OF TRUST, WHEN THIfY 
CONVEYED TO BURROUGHS; AND THE LE¬ 
GAL EFFECT THEREOF. WHICH PASSED 
THEIR TITLE, FREED OF ENCUMBRANCES 
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CREATED BY THEMSELVES, MAY BE CON¬ 
STRUED BY THIS COURT UPON ADMITTED 
FACTS IN THE RECORD. 


Of Counsel: 


Respectfully submitted, 

IREDELL MEARES, 
Appellants Attorney. 


CHARLES LINKINS. 


MOTION. 

The appellant moves in this Court that, if the decree 
below be affirmed, that it may be amended and qualified 
as to be without prejudice, for the bill was not dismissed 
after a hearing on the merits, and, if the bill be deemed 
insufficient bv this Court, that the case may be remanded 
with leave to amend the pleadings. 

‘Tt is the general practice, when a bill of equity 
is dismissed without consideration of its merits, for 
the court to express in its decree that the dismissal is 
without prejudice and the omission of the qualifica¬ 
tion lin a proper case will be corrected on appeal.” 

Durant vs. Essex Co., 7 Wall., 107; L. Ed., 154. 

Swann L. & C. Co. vs. Frank, 148 U. S., 612, 37 
L. Ed., 581. 

“When the facts of the case show that plaintiff 
has an equitable title to relief, the appellate court, 
while it may be unable to afford such relief upon the 
case made by the bill, may remand the case to the 
court below for an amendment of the pleadings and 
such further proceedings as may be just.” 

Wiggins Ferry Co. vs. Ohio & M. R. Co., 142 
U. S., 396, 35 L. Ed., 1055. 


“Where a special term of the Supreme Coi^rt of 
the District of Columbia erred in making a djecree 
of sale in foreclosure on report of an auditor with¬ 
out a trial of the issues raised by the pleadings, it 
was proper for the general term, on reversing the 
decree, instead of dismissing the bill, to remand the 
case for further proceedings, with authority t<|) the 
plaintiff to apply to the special term for such brder 
as might be advised in respect to amendment of 
pleadings.” 

Grant vs. Phoenix Mut. L. Ins. Co., 121 l|. S., 
105, 30 L. Ed., 905. j 


“When it appears that the complaint or declara¬ 
tion can be made good by amendment, the appellate 
court lias power to remand with leave to amend.” 

Goodman vs. Niblack, 102 U. S., 556, 26 L. |Ed., 
229. 

In all judicial proceedings, amendments may bej al¬ 
lowed. I 

District Code, Section 399. j 

This Court has said: 

“In the case of Ferry Co. z's. Railroad, 142 U. S., 
396, it was held by the Supreme Court that where 
the facts showed that the plaintiff had an equitable 
title to relief, but that court, upon the state of the 
pleadings before it, was unable to afford relielf, it 
could and would remand the case to the court be- 
low’ for amendment of pleadings and further pro¬ 
ceedings, in order that the right might be availed 
of.” 

Wagenhurst vs. Wineland, 22 App., 356. 



72 


‘‘There is nothing in the nature of an appellate 
court's jurisdiction proceeding according to the com¬ 
mon law which forbids the granting of amendments 
and the 32nd Section of the Judiciary Act of 1789, 
allowing amendments, is sufficiently comprehensive 
to embrace causes of appellate^ as well as original 
jurisdiction.’^ 

Kennedy et al. vs. Bank of Ga., 8 How., at p. 611, 
1 2 L. Ed., at p. 1219. 


Of Counsel: 


IREDELL MEARES, 


clttorney for Appellant. 


CHARLES LINKINS, Esq. 


COMMCNCIAL MiNTIMa COMrAMV. KAkSiaN, N. c. 
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IN THE 


I 

Court of Appeals;, JlBisitrict of Co|luml)ia 


April Term, 1930. 


No. 5133. 


Lozeij^e I. WaIvTers, Ajypellant, | 

vs. I 

I 

Alphonse M. Baer, Trustee, Oscar R. Schc|lz, Trus¬ 
tee, David A. Baer, Robert 0. Scholz, B. F. 
Saul Company, Appellees. I 


BRIEF FOR THE APPELLEES, ALPHONSE M. BAER 
AND OSCAR R. SCHOLZ, TRUSTEES, D. A. BAER 
AND ROBERT 0. SCHOLZ. ! 


THE STATEMENT OP PACTS, i 

Appellees at the outset of this brief wish | to vigor¬ 
ously deny that they admitted any facts other than 
those which, as a matter of law, were necessarily ad¬ 
mitted for the purposes of their motionj and do 
further aver that the facts of this case whic|h appear 
upon the face of the original bill of complaiijt filed by 
the appellant in the Court below briefly are at follows: 
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On March 6, 1929, David A. Baer and Robert 0. 
Scholz executed and delivered to the Trustees, Al¬ 
phonse M. Baer and Oscar K. Scholz, a deed of trust 
convevini>: to them certain lots of land in the District 
of Columbia with improvements, rights, privileges, 
and appurtenances to the same belonging, to secure 
the payment of four promissory notes, each for $12,- 
500.00, of even date, drawn l)y George R. Wilson to 


Edward K. Liston. 


This deed of trust was on ]\Iarch 


6, 1929, duly recorded in the Land Records of this 
District in Liber 6294, Folio 14. Thereafter on 
March 18, 1929, the said David A. Baer and Robert 
0. Scholz conveyed this to one Randall 

Burroughs by fee simple deed. This deed itself did 
not mention the prior second trust which the grantors 
had placed upon the property, and the deed con¬ 
tained a special warranty and covenant for further 
assurances. Simultaneously, however, on March 18, 
1929, and contemporaneously with the deed to Bur¬ 
roughs, the grantors, Baer and Scholz, and Randall 
Burroughs, the grantee, entered into an agreement 
under seal whereby the parties agreed that the terms 
of the original second trust deed on the property 
should be changed so as to make the payments due 
thereunder amount to $1,200.00 per month rather 
than $520.00 per month as originally stated in said 
second deed of trust, and the agreement further pro¬ 
vided that B. F. Saul Company should be appointed 
as agents to manage said property, collect and apply 
the proceeds of rent for a period of one year. The 
agreement further provided that ‘Gn the event of 
failure to comply with the terms of this contract, 
u'hich contract, for the purpose of this agreement 
shall he considered as supplementary to the second 


i 
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trust previously referred to, then and in |:hat event 
the failure to so comply shall be considered a hr each 
of the second trust agreement above referred to, and 
the Trustees under the second deed of trust ^hall upon 
notice from the parties of the first part, or the holder 
of the second trust notes above referred jo, be au¬ 
thorized to and shall foreclose under the | terms of 
the said second trust.” The agreement contained this 
further provision ‘‘It being also further understood 
and agreed that nothing in the aforesaid dg'^e^ment 
shall be construed to hold the said party o^ the sec¬ 
ond part personally liable on the principal (fr interest 

lemental 
Records 
was the 

Thereafter, on May 31, 1929, while the sai(i deed of 
trust and the subsequent contract under seaj between 
the grantors and Burroughs were still of r<^cord, the 
said Burroughs conveyed the property to iLozelle 1. 
Walters, the present appellant, by deed in feje simple, 
said deed making no mention of the foregoing trust 
and containing a special warranty and covenant for 
further assurances. At the time the appellant re¬ 
ceived her deed she agreed to take the prope|-ty as of 
March 20, 1929, and did make two paymenf:s under 
the said second deed of trust as changed by the con¬ 
tract under seal made between Baer and Scpolz and 
her grantor. Burroughs, and the appellant did in 
fact not only comply with the terms until her pres¬ 
ent default but did make up the ditference between 
the rents collected and the amount due uijder the 
terms of the agreement on two prior occasions in 
June and September, 1929. The value of tlje prop- 

I 


on the aforesaid trust or notes.” This supp 
agreement was duly recorded in the Lana 
of this District, in Liber 6301, Folio 415, a^ 
deed to Burroughs in Liber 6301, Folio 413,. 


1 


4 


4 

erty ^vavS $160,000.00 upon which there was a first 
trust of $95,p00.00, wliich trust the appellant took 
subject to and paid in addition $13,000.00 in secu¬ 
rities of which $5,592.73 was another trust which she 
herself x)laced upon the property at the time she re¬ 
ceived her title. This subsequent trust of $5,592.73 
discloses on its face that it is a third trust upon the 
I)roperty. 

Upon these facts the appellant brought her origi¬ 
nal bill of complaint, praying that the said second 
trust be cancelled bv reason of the warranty in the 
deed to Burroughs and in the deed from Burroughs 
to the ap]:)ellant, also praying for a temporary re¬ 
straining order to prevent the Trustees from fore¬ 
closing under the said second deed of trust. The 
Court refused to grant a temporary restraining or¬ 
der and the pro])erty was sold under foreclosure, the 
deed of the purchaser being duly recorded. 

The appellees then on October 4, 1929 (R. p. 38), 
filed a motion to dismiss the appellant's original bill 
of complaint \vhich motion was set for hearing on Fri¬ 
day, October 11, and while said motion was still pend¬ 
ing the appellant informally and in open Court on 
said October 11, asked leave to file a supplemental 
bill. On October 16, the Court rendered a decree (R. 
p. 39), dismissing the original bill of complaint and 
denying leave to file a supplemental bill. On the same 
day that the Court rendered its decree, the appellant 
after the motion to dismiss had been argued, moved 
the Court for leave to withdraw her first supple¬ 
mental bill (R. p. 46), and in lien thereof, to file a 
new su])plemental bill and it is the denial of leave to 
file this latter supplemental bill that the applicant 
now assigns as error. 
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► SYNOPSIS OF THE BILL OF COMPLAINT. 

The bill of complaint on its face discloses that the 
appellant had full knowledge of the recordation of 
the said second deed of trust, the deed from|Baer and 
Scholz to Burroughs, and the supplemental ^g'^eement 
under seal made simultaneously with the deed from 
Baer and Scholz to Burroughs (R. p. 2, par|i. 5; p. 3, 
para. 6; p. 12, para. 9). 

(R. pp. 12 and 13, paras. 9 and 10) show actual 
knowledge on the part of the appellant of the con- 
^ tents of the supplemental agreement and that any 

default under its terms should be deemed ^ default 
under the said second trust; while p. 14, para. 12 dis¬ 
closes that the appellant knew that a default had 
' occurred under the terms of the supplemental agree¬ 

ment and p. 15, para. 16 discloses that the appellant 
actually made two payments in June, 1929, and Sep- 
I tember, 1929, when in fact she knew and understood 

that the demand was made under the terms set forth 
in the supplemental agreement and not u ider the 
terms contained in the original second trust. R. p. 15, 
para. 16, further discloses that she agreed to take 
this property as of March 20, 1929, and made the 
aforesaid payments under the said second deed of 
trust as changed by the contract under seal made be¬ 
tween Baer and Scholz and her grantor. Burroughs 
on two occasions. On p. 4 of the Record, para. 8, and 
again on p. 12, para. 8, the bill of complaint discloses 

► that the appellant upon receiving this property 

\ placed thereon another trust, this trust, appearing 

upon the face of the bill of complaint, entitles a Court 
^ of Equity, whose purpose it is to discern the true un¬ 

derstanding of the parties, to examine the language 
^ contained upon the face of the trust itself, wlkicli lan¬ 

guage provides as follows: 
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‘‘Each mstallment when so paid is to be ap¬ 
plied, first to the pa^nnent of the interest on the 
amount of the principal remaining unpaid, and 
the balance credited to the principal; it being 
understood and agreed that upon any default in 
payment of interest or principcdy or any pay¬ 
ments required under the terms of any prior 
deed of trust or the real estate taxes, the holder 
of the unthin third trust notes, or ayiy one of 
them shall he empowered to make said payment 
or payments, in ivhich event, the trustees, acting 
in the execution of this trust, shall proceed the 
same as if the default had been made in the pay¬ 
ments of the notes under this deed of trust. And 
further to protect payment, etc., the trustees 
* * * can demand a bond to be placed by the 

agent in charge of the collection of rents on the 
within described x)remises, to insure that said 
agent will turn over to the holder of the notes, 
the rent, up to the amount due on said trusts 
and the taxes, less approved expenses.’’ 

Examinatioit of the language of the trust discloses 
that the appellant knew of the existence of the pre¬ 
vious encumbrance since she expressly says that the 
notes secured thereby are Third Trust Notes. 

Further than this the deed provided “that any de¬ 
fault in payment in the prior trust shall be deemed 
a default under this trust sufficient to warrant the 
trustees to advertise and foreclose. This trust fur¬ 
ther provided for a bond to be given by the agent in 
charge of the (collection of rents which clearly shows 
a ratification by the appellant of the appointment of 
B. F. Saul Company as rental agents under the agree¬ 
ment made between Baer and Scholz and Burroughs 
on March 18, 1929, and filed of record. At the time 
of placing this third trust upon the property, B. F, 
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Saul Company were collecting the rents, jand are 
therefore the only agents to whom appellai^t in her 
trust deed could have had reference. The at)pellant, 
therefore, by her own admission acknowleciged the 
assignment of rents to B. F. Saul and Com])any for 
a period of one year in accordance with the terms of 
the supplemental agreement under seal and of record 
and which supplemental agreement she, in the Equity 
Court below, contended and which she now j‘ontends 
is not valid and binding upon her. 

The Record (p. 12 and 13, para. 9 and 10) discloses 
that the supplemental agreement under seal changed 
only the terms for payment under the original second 
trust deed so as to make the payment due thereunder 
amount to $1,200 per month rather than $520.00 as 
originally stated in the second deed of trust. And 
the agreement further provided, as shown upon the 
face of appellant’s bill, that B. F. Saul and Qompany 
should be appointed as agents to manage said prop¬ 
erty, collect and apply the proceeds of rent for a 
period of one year, it being further specifically pro¬ 
vided in the agreement that in the event of failure 
to comply with the terms of this contract, which con¬ 
tract for the purpose of this agreement shall [be con¬ 
sidered as supplementary to the second truslj previ¬ 
ously referred to, then and in that event faillure to 
so comply shall be considered a breach of the second 
trust agreement above referred to and the trustee 
shall be authorized to foreclose under the terms of 
the said second trust. At the time she recei\’ed the 
X^roperty, the above quotations from the Record dis¬ 
closes that appellant not onh' had constructive notice 
but actually knew of, ratified, and complied with the 
terms of this second trust and supplemental [agree- 


ment under seal duly recorded; recognizing said trust 
as an existing lien upon her property. 

Page 13 of the Record, para. 10, further discloses 
that the deed of trust as well as the supplemental 
agreement under seal were both recorded prior to 
appellant's deed of purchase and on page 4, para. 8 
and 9 of the Record and p. 5, para. 10, there appears 
upon the face of the bill the statement that the value 
of this property is $160,000.00, that there is a first 
trust on the property of $95,000.00 and that appellant 
has paid the sum of $13,000.00. In other words, the 
appellant, in her own bill, shows the Court that she 
has only paid $13,000.00 for an equity amounting to 
$65,000.00. These same facts are further alleged in 
the Record, p. 9, para. 13; p. 12, para. 8; p. 13, para. 
11, and she niow asks the Court to exempt her from 
payment of this difference between the amount in 
actual cash and securities which she paid, and the 
value of the equity. As appears, therefore, from the 
various quotations found upon the face of the appel¬ 
lant’s original bill of complaint, at the time she re¬ 
ceived her deed she had not onlv constructive notice 

* 

by reason of the prior recordation of the said second 
deed of trust and the agreement under seal, but, 
actual notice pf both, and did in fact ratify both and 
comply with the terms of the deed of trust as supple¬ 
mented and changed by the agreement made a part 
thereof. It is further disclosed by her own allega¬ 
tions that she intended the purchase of a $65,000.00 
equity for which she paid actually $13,000.00 showing 
a discrepancyi in the figures of some $50,000.00. If, 
as she alleges, she took subject to a first trust of 
$95,000, and only paid $13,000.00, part of this being 
a third trust which she placed on the property, it is 


9 


difficult to understand what was to have tjecome of 
the $50,000 difference in value. The appellees find 
it most difficult to believe that the appellant at the 
time she received her property obtained j anything 
other than that which she precisely expecteii and in¬ 
tended to get. Having, therefore, obtained jwhat she 
intended to receive, namely the property subject to 
the first trust and subject to the second trust as sup¬ 
plemented by the agreement between Baer and Scholz 
and Burroughs, we do not feel that she should now be 
permitted through the instrumentality of a iCourt of 
Conscience to relieve herself of her just (J|bligation 
under the second trust by resorting to the juse of a 
mere technicality of the law. i 

APPELLEES’ ARGUMENT. 

Appellees contend that:— 

j 

1:—The facts disclose that constructive an& actual 
notice of the existence of the second deed]of trust 
is binding upon the appellant and she is, therefore, 
estopped to deny her obligation thereunder. | 

This appellant has the audacity to admit full knowl¬ 
edge of all facts and then come into Equity iemand- 
ing protection which a Court of Conscience affords 
lo innocent purchasers without notice. It i^ a fun¬ 
damental principle in Equity that one who h^^s notice 
of existing encumbrances, either constructively or 
actually, cannot claim protection of a hona j\de pur¬ 
chaser, and if he seeks equitable relief, he is thereby 
compelled to do equity. | 

In the case of Security Investment Company vs. 
Garrett, 3 App. D. C. 77, speaking upon the effect of 
notice to a purchaser of property this Court said: 
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‘‘It is laid down in the books that notice may 
be either actual or constructive; but for most 
purposes there is no real difference between the 
different species of notice as to their effects upon 
transactions between parties. Constructive or 
implied notice aff'ects a transaction in the same 
manner that actual notice will affect it. The 
principle of constructive or implied notice is very 
fully and clearly expounded by the Supreme 
Court of the U. S. in a case of Simmons Creek 
Coal Co. vs. Doran, 142 U. S. 417-437, in an opin¬ 
ion delivered bv Mr. Chief Justice Fuller. In 
that opinion, adopting* the exposition of the prin¬ 
ciple of the Court of Appeals of Virginia, in the 
case of BurwelFs Admr. vs. Fauber, 21 Graft 
446-463, it is declared that, ‘purchasers are bound 
to use a due degree of caution in making their 
purchases or they will not be entitled to protec¬ 
tion. Cm'eai Empfor is one of the best settled 
maxims of the law, and applies exclusively to a 
purchaser. He must take care, and make due in¬ 
quiries, or he may not be a bona fide purchaser. 
He is bound not onlv bv actual, but also bv con- 
structive notice, which is the same in its effect 
as actual notice. He must look to the title papers 
under which he buys, and is charged with notice 
of all the facts appearing upon their face, or to 
the knowledge of which ain^thing there appear¬ 
ing will conduct him. He has no right to shut 
his eyes or his ears to the inlet of information 
and then say he is a bona fide purchaser without 
notice.’ ” 

To further show the extent to which the Court in 
this jurisdiction has gone in holding purchasers bound 
by constructive notice, w’e quote the recent case of 
Chillemi vs. Fenna. Fubber Co., 58 App. D. C. 394. 
'While upon the facts, this recent case decided May 5, 
1929, is inapplicable, yet it becomes most material as 
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an illustration of the great extent this Court tias gone 
in upholding the doctrine of constructive n|)tice. 

The facts in the case brifly are as follows!: 

1 

‘‘Plaintiff purchased certain real ests^te, title 
being taken in the name of one Restifo. In 1921, 
the property was conveved bv Restifo back to 
the plaintitf, who through ignorance fhiled to 
record his deed until some months later. Plain¬ 
titf with his family, however, occupied tlie prem¬ 
ises from August, 1920, and was in such occu¬ 
pancy when on November 1, 1920, Restifo gave 
a deed of trust of the property to secure an in¬ 
debtedness to the defendant. No inspection of 
the property was made by the defendant or his 
Attorney. The record discloses the title in the 
name of Restifo. Trustees under the ^eed of 
trust advertised the property for sale on [October 
2, 1923, whereupon plaintiff, Chellemi, iiled his 
bill to restrain the sale and cancel the deed of 
trust.’’ 

I 

i 

It was held 

“* * * That the defendant, having failed 

to avail himself of the means of knowledge an 
inspection of the property and inquiry | of the 
occupants would have afforded, was not clothed 
with the rights of a bona fide purchaser, and 
plaintiff was declared entitled to have the deed 
of trust cancelled as a lien against his property.” 

During the course of this opinion, the Couit quot¬ 
ing from the case of Kirby vs. Tallmadge, 160 U. S. 
379-384, said: 

j 

“Such possession is notice to purchasers of 
whatever interest the person in possessibn has 
in the fee, whether such interest be legal or 
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equitable in its nature, and of all facts which the 
proposed purchaser might have learned by due 
inquiry. ’ ^ 

Upon the basis of this authority, the appellees con¬ 
tend that this appellant is charged with notice of the 
existing second trust and the supplemental contract 
under seal at the time she received her property, and 
that in the face of such notice, a Court of Equity will 
not now permit her to deny knowledge of this valid 
lien and claim the protection of an innocent pur¬ 
chaser. 

The Record Pages 12, 13, 15, discloses, by allegation 
contained upon the face of the bill of complaint, facts 
that conclusively show that she had actual knowledge 
and complied with the terms of the trust as modified 
by the agreement under seal. The fact that at the 
time she received her title she placed upon the prop¬ 
erty another trust specifically recognizing in its terms 
that there were prior trusts upon the property, any 
default in the payment of interest or princi])al of 
which entitled the holder of the within, ''THIRD 
TRUST XOTES, or any one of them, to make said 
payment or payments, in which event trustee acting 
in execution of this trust should proceed the same as 
if the default had been made in the payments of the 
notes under this deed of trust,discloses a ratifica¬ 
tion by the appellant of the existence of the second 
trust and the supplemental agreement under seal. 

There exists no equitable principle under which this 
appellant can be relieved of a valid encumbrance 
upon her title of which she had full knowledge at the 
time she received the property from her grantor, the 
terms of which she actually adopted and complied 
with. The Appellant contends in her brief that appel- 
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lees are estopped in Equity to set up the validity of 
this second trust by reason of the warranty con¬ 
tained in their deed. In the first instance, wlkat is the 
legal definition of the term “Equitable Estoppel’’? 
In Black’s Law Dictionary, page 437, the j’ollowing 
definition is found:— | 

I 

“Equitable Estoppel is the species of |estoppel 
which Equity puts upon a person who lias made 
a false representation or a concealment of ma¬ 
terial facts, with knowledge of the fadts, to a 
party ignorant of the truth of the matier, with 
the intention that the otlier party should act 
upon it and with the result that such jparty is 
•actually induced to act upon it to his damage.” 

Appellant contends that she had a right j to rely 
upon the warranty contained in the deed frdm Baer 
and Scholz to Burroug'hs, and tlie warranty in the 
deed from Burroughs to herself, regardless of the 
fact that she possessed knowledge both actual and 
constructive of the existence of the encumbranjce upon 
the property, and that, therefore, hav'ing so relied 
to her damage, appellees are now estopped to set up 
the validity of this second trust. But in the light of 
the foregoing definition, how can the appellant in this 
case claim that the defendants are estopped in Equity 
from asserting their title as against her? The facts, 
as well as the synopsis of the bill of complmnt, as 
already set forth in this brief, disclose that apipellant 
had full knowledge, both actually and constructively, 
of the existence of this encumbrance at the time she 
received her title and actually complied with the mode 
of payments as modified by the supplemental agree¬ 
ment under seal. Where then has there been any mis¬ 
representation by the grantors, Baer and Scholz, 
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a party ignorant of the truth of the matter?^^ How 
can this appellant contend that she relied upon the 
warranty contained in the deeds when the facts con- 
clusivelv show that she knew of this trust and the 

•r 

supplemental' agreement at the time she received this 
property and complied with the terms thereunder. 
Surely she was not induced to rely upon these war¬ 
ranties to her damage. The truth of the fact is that 
there was no concealment from this appellant, and 
she voluntarily accepted the property, knowing it to 
be subject to the outstanding second trust of record, 
which trust was intended, from the figures appearing 
upon the face of her bill, to be a part of her purchase 
price which feaid trust she is now attempting to set 
aside. 

Appellees Contend, therefore, that if the doctrine 
of estoppel appears in this case it is applicable to 
the appellant, herself, rather than to these appellees, 
and that in Equity and good Conscience the appellant 
is estopped to now deny the knowledge which she pos¬ 
sessed of the validity of this second trust and agree¬ 
ment at the time she received her title. 

The principle for which appellees contend has been 
fully enunciated by the Supreme Court of the U. S. 
in the case of Daniel R. Brandt vs. Virginia Coal and 
Iron Company, 93 U. S. 326, 23 Law Edition 927, in 
which it was held:— 

‘‘For the application of the doctrine of “Equi¬ 
table EstoppeF’ there must generally be some 
intended deception in the conduct or declarations 
of the parties to be estopped, or such gross neg¬ 
ligence on his part as amounts to constructive 
fraud by which another has been misled to his 
injury. ’ ’ 
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Where the estoppel relates to the titjle of real 
property, it is essential to the applieatibn of the 
doctrine that the party claiming to have been 
influenced bv the conduct or declarations of an- 
other was himself, not only destitute bf knowl¬ 
edge of the true state of the title, hut also of 
any coni^enient and available means of acquiring 
such knowledge. Where the conditiot^ of the 
title is knoivn to both parties, or both \have the 
same means of ascertaining the truth,\ there is 
no estoppel.*^ \ 


Again in Gibson vs. Lyon, et ah, 115 U. 439, 29 
Law Edition, 440, which was a case where! a party 
claimed under a deed which was subject to a mort¬ 
gage and at the same time sought to avoid responsi¬ 
bility under the mortgage, the Supreme Court held:— 

party can not be permitted to claim under 
and against the same deed.’’ On pag^ 443 of 
the decree, the Court said, ‘‘he certainly can not 
be permitted to claim both under and against the 
same deed; to insist upon its efficacy to confer a 
benefit and repudiate a burden with which it has 
qualified it; to affirm a part and reject! a part. 
The whole title of the plaintiff in error rests 
upon that conveyance and the continued existence 
of the mortgage as an encumbrance forms part 
of it. The deed comes into the case as evidence 
on behalf of the plaintiff as the necessary sup¬ 
port of any title whatever, and when he proves 
it for that purpose, he proves the existing mort¬ 
gage of the defendant bv the same act. The de- 
fendant’s title, in other words, is part of the 
plaintiff’s title. It is a plain case of an estoppel. 
This view is supported by the decisions of the 
Supreme Court of Pennsylvania, in which the 
objections to it, presented in argument he^e, have 
been fully met. I 
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Citingi Stackpole vs. Glassford, 16 Serg. and 
Rawle 163; Zeiler’s Appeal 35 Pa. St., 173; 
Crooks vs. Douglas, 56 Pa. St., 51; Ashmeade 
vs. McArthur, 67 Pa. St., 326.’’ 

As in the .Gibson case, so in the case at bar, cer¬ 
tainly this appellant can not be permitted to trace 
her title directly back through mesne conveyances to 
Baer and Scholz thus claiming under their deed to 
Burroughs as part of her chain of title and yet at the 
same time claim against the same deed. The facts 
disclose thatithe deed from Baer and Scholz to Bur¬ 
roughs and the supplemental agreement under seal 
were made, executed, and placed on record simul- 
taneouslv and on the authoritv, which we shall here- 
inafter set forth, the deed and the agreement must 
be construed as one instrument to the same effect as 
if the deed contained u])on its face the reference to 
the second trust as supplemented by the agreement 
under seal. Can, therefore, this appellant, in tracing 
her title, insist upon the efficacy of the deed to her 
immediate grantor. Burroughs, for the purpose of 
conferring a benefit upon her, and at the same time, 
repudiate the burden with which it is qualified by the 
contemporaneous agreement under sealf 'The appel¬ 
lant must establish the validity of the deed to Bur¬ 
roughs from Baer and Scliolz in order to establish 
title in herself by reason of the deed from Burroughs 
to herself. iCan she, therefore, be permitted in a 
Court of Equity to affirm this deed for the purpose 
of establishing her own title and immediately reject 
it for the purpose of relie\dng herself of the just 
obligation which qualifies itf As was said by the 
Supreme Court of the U. S. in the above entitled 
case, the deed from Baer and Scholz to Burroughs 
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comes into this case as a necessary support of the 
plaintiff’s title and when she proves it for that pur¬ 
pose, she must necessarily prove the conteipporane- 
ous agreement under seal which, taken simultaneously 
with the deed, establishes the existence of the second 
trust of record. It is a plain case of an Estoppel. 
The principle for which we are now contending has 
been further enunciated in the case of Bride vs. 
Baker, 37 App. D. C. p. 236 in which this Court 
said:— 


i i 


Equity looks lo substance and not io form, 
and will not lend its aid to one whose sole ground 
for seeking such aid is based upon a technicality. 
Courts of equity are established to do justice 
in cases where an adequate remedy at law may 
not be had, and they should seek to do ultimate 
justice in all cases. They are not established, 
and will not permit themselves to be used for the 
purpose of assisting litigants^ either directly or 
indirectly in avoiding just responsibility fpr their 
own obligations^ acts of omission or i'.omniis- 
sion or the consequences thereof. We holdj there¬ 
fore, that the conduct of the appellant was such 
as to estop him from seeking relief at our 
hands. 

I 

1 

2:—This appellant is not entitled to any relief by 
reason of the warranty contained in the deeds com¬ 
prising her chain of title. j 

The appellees have no dispute with the general 
principles of the Law of Warranty which declare 
that under a deed with covenants of warranty from 
one capable of executing it, a title afterwards ac¬ 
quired by the grantor inures by way of estoj)pel to 
the benefit of the grantee; but, what we do maintain 
is, ‘that under this set of facts, the case at bar does 
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not come within this general rule. The appellant con¬ 
tends that, irrespective of whether or not the encum¬ 
brance was known or unknown, yet by reason of the 
warranty in her deed she is entitled to the relief 
prayed for in her bill of complaint. The question, 
therefore, resolves itself not so much into an under¬ 
standing of the general rule of warranty but into 
what eti'ect, if any, knoivlcdf/e on the part of the 
warrantee has upon the interpretation of the war¬ 
ranty. AVe contend that in a Court of Equity the 
general rule as stated above should be made to apply 
onlv to innocent grantees without notice. It can not 
be extended to apply to one who had full knowledge 
of an encumbrance at the time she received the prop¬ 
erty. The warranty in the appellant’s deed must be 
construed not only in the light of the understanding 
between the grantors and Burroughs, as evidenced 
by the agreement under seal, made contemporane¬ 
ously with the deed to Burroughs, but also in the light 
of the understanding or intent on the part of the 
appellant at Ihe time she received her deed from 
Burroughs. 

In the case of Dulaney vs. Alorse, 39 Ap]). D. C. 523, 
this Court held that it is the situation of the parties 
at the time a' deed is recorded that becomes impor¬ 
tant in determining its status. During the course of 
the opinion on pages 525-526, the Court said: 

“In Equity, it is within the power of the Court 
to inquire, either by oral or written evidence, 
into the intent of the parties in making and de¬ 
livering a deed. In this instance, the deed was 
open to collateral attack to ascertain whether or 
not it was intended to operate as mortgage to 
secure the payment of a note. Highes vs. Ed- 
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wards, 9 Wheat 489. The circumstances under 
which the deed was executed and held iJv Clark, 
together ivith the collateral agreement, reduced 
the deed to the legal status of a mortgage, and 
as such, merely a lien against the property. 

i 

In the case of Walker vs. Warner, 31 App. D. C. 
76, the Court of Appeals held that the intent of the 
parties to a deed is to be determined by what oc¬ 
curred at the time of its execution and delivbrv, and 
likewise in the case of Bunton vs. American Security 
and Trust Company, 25 App. D. C. 231, the Court in 
construing the intention of the parties said: 

I 

I 

“In arriving at a conclusion, it is necessary 
to construe the deed in the light of thb agree¬ 
ment executed contemporaneously. So cfonsider- 
ing them, it is clear that the intent of ^he par¬ 
ties was that there should be and was a idelivery 
of the deed to the trustee.’^ 

On the basis of this authority, the appellees in the 
case at bar now contend that the constructio]i placed 
upon the warranty in the deed must be deteriinined in 
the light of the understanding between B|ier and 
Scholz and their grantee. Burroughs at the time the 
latter received his deed. As has been alreadyj pointed 
out, simultaneously with the deed to Burroughs, the 
parties entered into an agreement under sea!, where¬ 
by Burroughs recognized and ratified the existence 
of the second trust as a valid lien upon the property. 
This contemporaneous agreement, filed of record with 
the deed, must, in the light of the aforem(mtioned 
authorities, be taken and considered a part of the 
deed itself to the same extent as if the deed to Bur¬ 
roughs on its face disclosed that the propeHy was 
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subject to this second trust, and the grantee agreed 
to comply with'its terms. If, therefore, this was the 
intention of the grantors, Baer and Scholz, and their 
grantee, Burroughs, as evinced by the agreement 
under seal. Burroughs took the property subject to 
the trust of record, and, having done so, could not 
convey a title in turn to his grantee, the present ap¬ 
pellant, free and clear of the encumbrance. It is a 
fundamental doctrine of the law of Property that a 
man cannot convey a better title than he himself pos¬ 
sesses. Since Burroughs knew of the trust when he 
received his deed of warranty, and since the appel¬ 
lant in turn, both actually and constructively, knew 

of the trust when she received her deed of warrantv 

* 

from her grantor, this fact must be taken as render¬ 
ing the warrahtv a nullitv in so far as it related to 
tins specific second trust, and it must be considered 
as meaning that the grantors intended the warrantv 
to extend to all encumbrances except those of which 
the parties had knowledge. 

This interpretation of the effect of this warranty 
is fully illustrated in a learned opinion delivered by 
the Supreme Court of Illinois in the case of Drury 
vs. Holden, 121 Ill. 130, 13 X. E. 547, in which the 
facts \yere as follows: 

“Holden placed a trust on his property. He 
then conveved to one AVarren and bv successive 
deeds the pro])erty finally rested in the appellant 
Drury. The deed to Drury purported to grant, 
bargain, sell and convey, the lots. Immediately 
following ' was the clause ‘subject to the fol¬ 
lowing encumbrance^ mentioning the mortgage. 
Following thereafter the deed contained full cov- 
enants of warranty of title and that the premises 
were cov6ved free and clear from all encum- 


I 


I 

brances, there being no exception whateyer to the 
covenant. The grantor testified that Drary knew 
the property was encumbered and that it had 
been taken subject to the encumbrance. Drury^s 
claim was that despite his knowledge, j the war¬ 
ranty in his deed without exception, absolved him 
from obligation under the mortgage.’’ 


In over-ruling this contention of the appellajit Drury, 
the Illinois Court said: j 

‘‘It is said the deed from Daggett to Drury con¬ 
tained full covenants of warrantv, to which there 
was no exception; that thereby Drury’s grantor 
covenanted that he would warrant and defend 
the lots conveved against the holders bf all en- 
cumbrances. Tlic covenants extend to only what 
was conveyed, and that was not the lots abso¬ 
lutely, but the lots subject to the encumbrance. 
The real covenant was that, otherwise than as 
subject to the encumbrances named, the lots were 
free from all encumbrances, and that the grantor 
would warrant and defend the title.” 

A comparison of this Illinois case with tlje case at 
bar discloses that they are identical upon the facts 
except in one particular. In the Illinois ease, as in 
the case at bar, there was a prior encumbrance on 
the property of which the grantee had knowledge. 
In both cases, the deeds contained covenantj^ of war¬ 
ranty without exception. In the Illinois ciise, how¬ 
ever, the encumbrance was mentioned in the deed 
itself, while in the case at bar, no menticn of the 
trust was made in the deed. The question j to deter¬ 
mine, therefore, is whether this is such a variation 
between the two cases as to make the case of Drury 
vs. Holden materially different and henc^ out of 
point. 


The appellees contend that this is not such a ma¬ 
terial difference as to render the principle involved 
inapplicable. AVhat difference can it make that the 
appellant has knowledge from the face of the deed, 
or has knowledge by reason of a contemporaneous 
agreement of record which must be considered as 
part of the deed under the authorities already cited? 
The fact remains and cannot be disputed that in both 
the Illinois case and the case at bar, the grantee had 
full knowledge of the prior encumbrance. Where or 
how this knowledge was derived is totally immaterial 
as effecting the interpretation of the warranty in the 
deed. It can make no material difference whether 
the knowledge appeared on the face of the deed or on 
the face of a contract under seal made simultaneously 
with the deed and of record, and ratified and complied 
with by both the present appellant and her grantor. 
Burroughs. In the light of this Illinois decision, the 
covenants in the deed to Burroughs and in the deed 
from Burroughs to the appellant, must be construed 
to mean that the grantor warrants the property 
against all encumbrances except those of which the 
grantee had knowledge, and that excepting these en¬ 
cumbrances, the grantor would defend the title. 

By no stretch of the imagination can it be con¬ 
tended that Burroughs could enforce this warranty 
against his grantors, Baer and Scholz, and, if this 
be true, the appellant, who is in privity as an as¬ 
signee of Burroughs, cannot now enforce the war¬ 
ranty against these appellees. 

The j)rinciple enunciated by the Supreme Court of 
Illinois has been also followed bv the Courts of Marv- 
land, and so the Maryland Court has held that a 
warranty cannot be made to embrace encumbrances 
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of ^vhicll the warrantee had full knowledge at the 
time of receiving the deed. In the case of James vs. 
Jenkins, 34 Md. 1, 6 Am. Rep. 300, the facts were as 
follows : 

• I 

‘‘Appellee was the owner in fee of two ad¬ 
joining lots which may be designated as East and 
West lots. He leased the East lot to Jenkins 
with covenant that he should have the right and 
privilege to make openings and place! lights in 
the wall. The wall with the openings and lights 
overlooked the West lot which was subsequently 
conveyed to appellant by a deed containing spe¬ 
cial warranty. Appellant sued for breach of the 
warranty claiming this easement anji encum¬ 
brance hindered and molested him, depreciating 
the value of the land.’^ 

The Court held that the covenant of special war¬ 
ranty did not embrace the easement complained of, 
saying, page 10: 

“As the wall had been erected and the lights 
therein were plainly to be seen when the appel¬ 
lant purchased the property overlooked by them, 
it is but rational to conclude that he contracted 
with reference to that condition of the property, 
and that the price was regulated acc'ordingly. 
* grantor, by his covenant, \^’arranted 

the premises as they were, and by no means in¬ 
tended to warrant against an existing easement, 
which was open and visible to the appellant, and 
over which the former had no power (\r control 
whatever. To construe the covenant tc( embrace 
such subject would most likely defeat tlie under¬ 
standing and intention of the parties, certainly 
of the grantor.’’ (Washt. on Eas., 68.) 

Also to the same effect see Patterson vs. 
Arthur, 9 Watts, 154. 
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Likewise in Hopper vs. Smyser, 90 Md. 363, which 
was a case where there was a covenant of special 
warranty in the deed, the habendum clause stating 
the property to be subject to a mortgage, the Court 
on page 383 of the opinion said: 

‘‘This brings us to the last question presented, 
the liability of the Callahan farm to contribute 
to the George mortgage, and this depends upon 
the effect to be given to the covenant of special 
warranty in the deed from Hopper to Smyser, 
which covenant immediately follows the haben¬ 
dum. Counsel for Smyser contends that the cov¬ 
enant of ivdrranty binds Hopper to pay the mort¬ 
gage, because it is not expressly excepted in the 
covenant itself from the operation of the cove¬ 
nant and he has cited certain passages from 
Jones on mortgages and Kawle on covenants for 
Title, as well as certain decisions which at first 
sight give some color to this contention; but 
without pausing to analyse these authorities and 
to determine how far they do in fact sustain him, 
we are of the opinion that our own decisions are 
clearly adverse to his contention, and that these 
decisions correctly announce the laiv on the sub¬ 
ject. In Zittle vs. Weller, 63 Md., 190, the Court 
says on page 198. “There is a covenant of war¬ 
ranty in the deed, and for further assurances, 
but these covenants can only relate to and oper¬ 
ate to assure the interest and estate which is 
described as conveyed.*^ In the subsequent case 
of Second Universalist Society vs. Dugan, 65, Md. 
460, the Court said: “The covenant is to be 
construed with reference to the estate and inter¬ 
est which iis described as conveyed, and which 
the habendum clause limits, and the obligation 
to assure, which is thereby enacted, can and 
should only be held to be an obligation to assure 
the precise estate granted in the deed and noth¬ 
ing more.’’ 
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It will be observed from a reading of tb^se Mary¬ 
land cases that again the only possible distinction 
between them and the case at bar is that notice of the 
encumbrance appeared upon the face of :he deed. 
The cases, however, seem to turn upon the fact that 
the grantee had knowledge of the encumbrance, and 
that such knowledge was sufficient to caus^ the en¬ 
cumbrance to be excepted from the operation of the 
covenant. Theoretically, the Court simply gites effect 
to the intention of the parties wliich in Equij:y is ever 
of primary importance. In the light of the facts 
governing the case at bar, having especially in mind, 
not only the knowledge on the part of this Appellant 
of the existence of the encumbrance, but the fact that 
mathematically the values set forth upon the face of 
her bill discloses a discrepancy in the amount which 
she has paid for the property and the valifie of the 
equity involved, we do not believe that in good Con¬ 
science it can be now contended that the intention of 
the parties was anything other than to except this 
second trust from the operation of the warranty. 

This same principle has been recognize^ by the 
Supreme Court of Wisconsin in the case of |Kock vs. 
Hustis, 89 N. W., 838, in which it was held tiat: 

‘‘Where a deed of a mill lot granting 875 sq. 
inches of water through a certain aperture in the 
grantor mill dam, expressly subject to a right 
of other parties under a previous deed to 600 
inches of water, contained an absolute covenant 
of seizin and warranty of 875 inches of water, 
the covenant did not protect the grantee from 
interference by the parties granted the 600 
inches, but the exception applied also to the 
covenant. ’ ’ 


26 


In the course of the opinion, the Court said: 

“Plaintiff's contention is that while there are 
words in the grant excepting* the prior right to 
GOO inches of water, there are no words of ex¬ 
ception in the covenants and hence these cove¬ 
nants expressly protect plaintiff against an}' pos¬ 
sible interference with his right. We cannot 
think that this is a correct construction of the 
deed. It must be construed as a whole, and all 
clauses are to be given effect, if possible. * * * 
The natural construction from the whole deed, 
as it appears to us, is that the exception was 
excepted by both parties to apply to the cove¬ 
nants as well as to the granting clause. Giving 
the deed this construction, it is not claimed that 
the covenant had been breached. 

See also Smith vs. Hughes, 50 Wisconsin, 620. 

And again in the case of Ake vs. Mason, 101 Penna. 

St., 17, it was held: 

“Where <i plan for laying out a street is con¬ 
firmed by the proper Court, the public record of 
such proceeding is notice of the location of the 
street to purchasers of land which will be crossed 
by it when opened, and that a vendee of land, 
through which opening of a street has been 
planned as' aforesaid, and the plan confirmed, 
cannot, upon the actual opening and laying out 
thereof, recover damages from his vendor upon 
any covenant implied in the word ‘grant, bar¬ 
gain and sell', or on a covenant of general xcar- 
ranty,'^ 

In Bates vs. Foster, 59, Me., 157, the facts briefly 

were as follows: 

“In the defendant’s deed of warranty, immedi- 
ately succeeding a description of the property 
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with the words, ‘do hereby give, gr^nt, sell and 
convey’, was the clause, ‘and meaning hereby to 
convey to the said grantee the same p|remises and 
title as conveyed to me by Daniel \Vitham, and 
no more.” 

There was an outstanding mortgage on the land. 

The Court said: j 

“Did, then, the defendant by his djeed, convey 
to plaintiff the interest which he rec^eived from 
Witham and no more, or did hh covenant 
against the subsisting mortgage? The defendant 
in his deed, says he intended to convey the same 
he received from Witham and no morci. But it is 
said that these words are repugnant to what goes 
before, and are therefore, void. Such a construc¬ 
tion is not admissible unless they are [necessarily 
so inconsistent that both cannot stand together. 
Whatever may have formerly been the rides of 
construction in this respect, “m modern times, 
they have given ivay to the more sei^sihle rule, 
which is, in all cases, to give effect to the inten¬ 
tion of the parties if practicable, when no prin¬ 
ciple of law is thereby violated.^^ 

Pike vs. Munroe, 36 Me., 315. | 

“It was certainly competent for tlie grantor 
to convey just such an interest in the land as he 
chose to do, therefore, no principle ot law pre¬ 
vents the giving effect to his clearly expressed 
intention.” 

I 

In the light of the aforementioned casefe, the ap¬ 
pellees contend that this appellant can havfe no rec¬ 
ognition in a Court of Equity upon the i technical 
principle of breach of the warranty contaiii|ed in the 
deeds comprising her chain of title. There are, of 
course, cases both ways upon this doctrine of war¬ 
ranty, but examination of the decided cas^s in this 

I 
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jurisdiction, discloses that this Court has not had the 
occasion to de<*ide the precise question here involved 
—namely, what effect, if any, does knowledge on the 
part of the warrantee have upon the interpretation 
of the warranty. It is, therefore, permissible for 
the Court to adopt that line of cases which are more 
strongly in accord with the fundamental principles 
of equity and justice. With this view in mind, appel¬ 
lees respectfully submit that the cases cited in this 
brief upon the question of warrantly enunciate that 
doctrine which is most acceptable in a Court of 
Equity where principles of righteousness and justice 
should prevail. 

3:—Equity will prevent a merger where the inten¬ 
tion of the parties clearly shows that no merger was 
intended to take place. 

Appellant in her brief, page 20, relies upon Pome¬ 
roy’s Equity Jurisprudence as sustaining her propo¬ 
sition that in the case at bar a merger of the trust 
has taken place by reason of the fact that the appel¬ 
lees, Baer and Scholz, have become entitled to the 
charge upon the property with no intervening inter¬ 
est or lien. An examination, however, of Pomeroy’s 
Equity Jurisprudence, 3rd. Ed. Vol. 2, discloses that 
the appellant has omitted from her quotation those 
portions of the work which throw an entirely differ¬ 
ent light upon the doctrine from that contained in 
her brief. Page 1394, Section 786 of the work afore¬ 
mentioned enunciates the equitable principle of the 
law upon merger as follows: 

^^The single principle from which the doctrine 
in all its modes and forms of application, directly 
results is the fruitful maxim, that equity, in 
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\'ie\\’ing the transaction of men, and in determin¬ 
ing the rights and liabilities arising therefrom, 
looks at the real intent of the parties as consti¬ 
tuting the essential substance and not at the mere 
external form. In this method of vi^wdng the 
affairs of mankind. Equity often establishes dif¬ 
ferent rules, creating different rights ^nd duties 
from those which, under the same circijmstanees, 
prevail at Ian;/' I 

I 

With regard to the merger of estates, page 1397, 
section 788, Pomeroy says:— 

I 

Where the owner of a legal es.tate—, as, for 
example, the fee-'acquires by purchase pr in any 
other manner a lesser equitable estate, not co¬ 
extensive and commensurate with his legal es¬ 
tate, or a lesser legal estate, a distinctic^n exists; 
tlte inerf/er, although taking place at \aw, does 
not necessarily take place in Equity; indeed, it 
may be said that the leaning of Equity is then 
against any merger, and that, prima facie, it does 
not result. The settled rule of Equity is, that 
the intention of the one acquiring the tAvo inter¬ 
ests then controls. If this intention has I been ex¬ 
pressed by taking the transfer to a trustee, or 
by language inserted in the instrument, it will, 
of course, be followed. If the intention has not 
been thus expressed, it will be sought for and 
ascertained in all the circumstances of t|ie trans¬ 
action. If it appears from all these circum¬ 
stances to be for the benefit of the party acquir¬ 
ing both interests that a merger shall not take 
place, but that the equitable or lesser estate shall 
be kept alive, then his intention that sujch a re¬ 
sult should follow will be presumed an^i equity 
will carry it into execution by prevc^nting a 
merger. * * *>» 

Citing Andrus vs. Vreeland, 2, N. J. ]Eq. 394, 
and Maloney vs. Horan, 49 N. Y. Ill, etc,. 
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With reference to the merger of charges upon 
property, Pomeroy, page 1399, section 789, says as 
follows: 


‘‘Whenever the owner of the legal esfate in 
land becomes also the holder of a charge directly 
resting upon it, the latter merges AT LAW and 
disappears in the same manner as a lesser estate 
merges. The Eqiiiiahle Doctrine ])reventing the 
merger under these circumstances is even strong¬ 
er and more readilg applied than in the case of 
two estates. The ‘charges’ referred to include 
mortgages^ and other liens and incumbrances, 
and sometimes easements, servitudes, and similar 
interests which are not rights of property or es¬ 
tates.” 

Pomeroy, page 1400, section 790, then points out 
that:— 


“The mcjrger of a charge or encumbrance un¬ 
der these circumstances is, however, in most in¬ 
stances oidg a presumption tcJiich can generally 
he overco)nei and which sometimes does not even 
arise.” 

And on page 1401, section 791, the equitable doc¬ 
trine concerning the merger is further pronounced 
by Mr. Pomeroy to be governed clearly by the inten¬ 
tion of the parties, and is stated there to be as fol¬ 
lows :— 


“The equitable doctiine concerning the merger, 
where the owner of the fee becomes entitled to 
the charge or encumbrance, may be stated as 
follows, substantially in the language of the most 
eminent judges. Sir William G-rant says: ‘The 
question is upon the intention, actual or pre- 
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sinned, of the person in whom the interests are 
united.’ Sir George Jessel says: a Court 

of Equity it has always been held thatj the mere 
fact of a charge having been paid ojf\ does not 
decide the question whether it is extingjished. If 
a charge is paid off by a tenant for lif^, without 
any expression of his intention, it is w'ell estab- 
blished that he retains the benefit of it against 
the inheritance. Although he has not| declared 
his intention of keeping it alive, it is presumed 
that his intention w^as to keep it alive, because 
it is manifestly for his benefit. On the other 
hand, wiien the owner of an estate in j fee pays 
off or becomes entitled to a charge, the jpresump- 
tion is the other way, hut he can, by ^.xpressly 
declaring his intention, either keep it alive or 
destroy it/ 

If there is no reason for keeping it a!ive, then 
Equity will in absence of any declaratipn of in¬ 
tention, destroy it, but if there is any rhason for 
keeping it alive * * Equity ivill not destroy it. 

In short, where the legal ownership of the land 
and the absolute ownership of the encumbrance 
becomes vested in the same person, the intention 
governs the merger in Equity.” 

See cases cited. i 


As to the manner of the expression of tlje intent 
of the parties, page 1404, section 792, Mr, fomeroy 


savs 


I 

While the intention controls, it musj: be un¬ 
derstood as the intention existing at the time the 
two interests came together. * * * Where the 
intention is expressed, it may be by the manner 
in ichich the encumbrance is transferred, as to a 
trustee for the oioier of the land^ or by \ recitals 
or other language in the assignment of \ the se¬ 
curity, or conveyance of the land; no particular 
mode is requisite, provided the intention is suf- 
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ficiently declared. * * * Parol evidence of all the 
surrounding circumstances of the transaction and 
of the property is therefore, admissible for the 
purpose of discovering the intention * * * 

Upon the basis of this authority it will be observed 
that the doctrine of merger is not quite so clear cut 
as appellant would have us believe from a reading 
of her brief. Being in a Court of Equity the fruitful 
maxim that Equity regards the essential substance 
and not the mere external form prevails. In other 
words, if either expressly or from the circumstances 
of the transaction, it ai)pears to be inequitable to 
allow the proposition of a merger, Equity will pre¬ 
vent the merger and keep the encumbrance alive. A 
Court of Equity, as cited in the aforesaid authority, 
has certain inherent powers which cannot be exer¬ 
cised by a Court of Law. Law Courts are governed 
by the strict legal principles appertaining to the sit¬ 
uation presented for adjudication. Equity can go 
behind these legal principles and upon ascertaining 
the true intention of the parties establish different 
rules and create different rights from those which 
under the same circumstances prevail at law. 

So in the case at bar, it becomes essential in the 
determination of whether or not a merger has taken 
place, to ascertain either from an expressed intention 
or from the circumstances of the transaction, whether 
or not the parties actually intended a merger to take 
place. An examination of the supplemental agree¬ 
ment under seal, made and executed by the grantors, 
Baer and Scholz, simultaneously ^rith the deed to 
Burroughs seems to clearly evince an intention to 
keep the encumbrance here involved legally subsist¬ 
ing. If in the deed to Burroughs, the grantors com- 


33 


mitted an error by not conveying subject toj the trust, 
then immediately and simultaneously theyj corrected 
this mistake by a contemporaneous agreen^ent under 
seal and of even date with the deed, whelreby they 
expressly evinced the intention to keep the lien alive 
and make the prox)erty subject to it. If,j however, 
it is argued this is not sufficient to show an 'expressed 
intention to x)revent a merger, such an intention can 
be further found in the circumstances suj’rounding 
the transaction itself. As has been alreadjy pointed 
out, it is stated by the appellant that thisj property 
is valued at $160,000.00; that there is a ^95,000.00 
first trust which is not here involved, and that she 
has paid $13,000.00 for the property. Can it be pos¬ 
sibly contended that Burroughs intended !to sell a 
$65,000.00 equity in this property to this appellant 
for the sum of $13,000.00? What benefit could he 
possibly derive from such a transaction! It seems 
clear from these circumstances, that, if in Equity the 
question of a merger is governed by the intention of 
the parties, for the benefit of tlie party acquiring 
both interests, then the case at bar is essent|ially one 
in which this doctrine should be made to apply. 

This equitable doctrine to prevent a merger has 
been also followed by the Courts of Maryl|and. In 
the case of Polk vs. Reynolds, 31 Md. 106, w^ich was 
a case where the claim was made that the leasehold 
interest in land upon which there was a rnortgage, 
having been surrendered to the mortgagee, t 
a merger, the Court held:— 

‘‘Nor would it have followed, as a necessary 
consequence, if the evidence had sho'^vn that 
Hamilton had acquired the leasehold intjerest of 
Huntt, that the mortgage charge thereof would 
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'have been extinguished. For it is now well set¬ 
tled, that a person becoming entitled to an es¬ 
tate subject to a charge for his own benefit, may, 
if he elect so to do, and manifest such election, 
take the estate and keep up the charge. And a 
Court of Equity will sometimes hold a charge 
extinguished, when, by strict rules governing the 
subject at law, it would be regarded as subsist¬ 
ing; and sometimes preserve it, where at law it 
would be merged. The question, as said by Sir 
William Grant in Forbes vs. Moffat, 18, Ves., 
384, is upon the intention, actual or presumed, 
of the person in whom the interests are united, 
founded upon the reason or necessity of the 
case.’’ 

And again in the case of Rorer vs. Ferguson, 96, 
Va., 411, it was held:— 

“The acquisition of the legal title to land on 
which one, holds a lien does not necessarily merge 
the lien. It is a question of intention. In the 
absence of an expre-ss agreement to merge a 
lien, Equity will keep it alive or destroy it, as 
appears tp be to the interest of the purchaser. 
It will not destrov it, if there is anv necessitv 
for keeping it alive, in the absence of an agree¬ 
ment to that effect.” 

In Welsh vs. Philips, 54 Ala., 309, which was a case 
where a mortgagee conveyed his title to the mort¬ 
gagor, it was held:— 

“At law the rule is inflexible that where a 
greater or less estate, or a legal or' equitable 
estate, coincide in the same person, they are 
merged; in Equity the merger depends upon the 
intention of the parties.” 
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In Fowler vs. Fay, et al, 62 Ill., 375, the lacts were 
as follows:— j 

^^In 1866 A and B mortgaged certain lots held 
by them in severalty to C to secure payment of a 
note, and C being indebted to D. and Company 
assigned to them this note and mortgage as col¬ 
lateral security. In September 1868, A mort¬ 
gaged his part of the same lots to F. to secure a 
debt owing from A. to B. In Decembbr follow¬ 
ing A. and B. bv warrantv deed conveved the 
mortgaged lots to C. for the expresses! consid¬ 
eration of $8,000.00. This deed was expressed 
to be siib-ject to the mortgage to F. but contained 
no provision that the grantee should pav off such 
mortgage.’’ 

Held 

1 

“That the effect of the deed from [he mort¬ 
gagors to C. was not to merge the 1st j mortgage 
in the fee so far as the rights of C. were con¬ 
cerned, and that Courts of Equity will not apply 
the technical doctrine of merger where the in¬ 
tention or the just interests of the parties re¬ 
quire the encumbrance to be kept alive. Where 
it is perfectly indifferent to the party in whom 
the interests are united, whether the charge 
should or should not subsist, it will sink, but 
where it is to his interest that it shoul^l be kept 
on foot, the Court, in the absence of an Expressed 
intention, will so decree.” 

In Hart vs. Chase, 46, Conn., 207, the fleets were 
as follows: 

“R. mortgaged certain real estate, the equity 
of redemption in which was afterwards set off on 
an execution against him to a creditor, j who sub- 
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sequently conveyed the same to the wife of R. 
She afterwards died intestate. After her death 
R. remained in possession, and later was re¬ 
quired to pay and did pay the mortgage debt. 
Upon a bill for a foreclosure of the mortgage 
brought by R’s executor against his children, 
who were also the children and heirs at law of 
R’s wife, the Court on page 213 of the opinion 
held: 

“After Rexford paid the mortgage debt and 
stood in tl^e place of the mortgagee he might still 
retain his title as tenant l)v the curtesv. The 

mf •’ 

f/affe sfill ,snhsisfcfJ as a valid securitij. 
There was therefore the interest of a mortgagee 
in the pro,])erty which Rexford held, and there 
was an ecjuity of redemption, which in this case 
was owned by the respondents subject to the life 
estate in Rexford. That life estate, however, 
was distinguishable from his interest under the 
mortgage. It was not for his interest to ex¬ 
tinguish the life estate, and, in the absence of 
proof to that effect, the law will not presume 
that he did so.’’ 

See also: Wettlaufer vs. Ames (Xick) 94, 
X. W., 950: Smith vs. Roberts, 91 X. Y., 470; 
Hudson etc. Co. vs. Glencoe etc. Co., 140, Mo., 
103, 41 S. \Y., 450. 

That a party |by conduct may be estopped to set up 
a merger is illustrated in the case of Powell, et aly 
vs. Smith, et aty 30 Mich., 451, in which the facts were 
as follows:— 

“Smith and wife executed a mortgage to se¬ 
cure his promissory note for $156.26. Defendant 
Evans subsequently purchased the mortgaged 
premises, and while he was owner of same, paid 
to the holders of the mortgage the amount due, 
and took an assignment thereof to himself. He 
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afterwards borrowed $200.00 of Po'vVell giving 
his note and assigning the mortgage to Powell 
to secure the note. Evans paid the i^iterest on 
his note for several years and subsequently con¬ 
veyed the premises by full warranty dped to one 
Craw’ford who took possession and hek| the same 
until his death, and his heirs have since continued 
in possession. Powell, having died, complain¬ 
ants, his administrators, bring a bill to foreclose 
the mortgage. Defendants contend that since 
Evans by paying off the note became! o^^^ler of 
said note as well as the mortgaged premises, 
there was a merger of the mortgage. 

The Court held:— 

‘‘The owner of lands who treats a I mortgage 
upon the lands, which has been assigned to him, 
as a valid instrument, and transfers it as such, 
is estopped from insisting, as against the as¬ 
signee or anvone claiming under him, tliat in his 
hands it had merged and disappeared in the fee. 
There is nothing to take this case out of the 
rule.^’ 

It will be observed that the facts in this case are 
very similar to the facts in the case at bah. In the 
Michigan case just cited the grantor himself endea¬ 
vored to set up the merger and the Court ^aid that 
having by his conduct treated the mortgage as a 
valid instrument he was estopped to set itj up. In 
other words, the situation would be the samle if now 
Baer and Scholz in the case at bar were for some 
reason endeavoring to set up the merger thi^mselves. 
If under the principle in the Michigan case, by reason 
of having treated this second trust as a valid instru¬ 
ment as evidenced by the supplemental a^eement 
under seal, the grantors, Baer & Scholz wduld now 
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be estopped to set up the merger, why upon similar 
principles should not this appellant be estopped to 
set up the merger when the facts disclose that by her 
own conduct she has actually intended to and did 
ratify and comply with the terms of the second trust 
as modified by the supplemental agreement under 
seal? We contend, therefore, that upon the facts 
governing this case, a Court of Equity should go 
beyond the strict legal principle governing the situa¬ 
tion at law, and prevent a merger by reason of the 
fact that the intention of the parties and the sub¬ 
stance of the transaction discloses that it would be 
inequitable to enforce the strict legal doctrine. 

4:—The Court below was correct in denying leave to 
appellant to file her supplemental bill. 

The Record discloses as already pointed out in this 
brief that appellees filed their motion to dismiss the 
original bill of complaint on October 4, 1929, and that 
this motion was set to be argued on the following 
Friday, October 11, 1929. The motion was argued on 
the 11th, at whidh time the Court withheld decision 
for the purpose of going over the Record in the case, 
as well as t\'pewritten briefs, which he requested the 
parties to file with him setting forth the argument 
and law governing the situation. As disclosed from 
the Record, pagei39, the Court rendered its decree on 
October 16, 1929, in which he dismissed the original 
bill and denied the motion for leave to file a supple¬ 
mental bill. Thife supplemental bill for which leave 
was denied at this time is not the same supplemental 
bill contained in the appellant’s bill of exceptions, 
but is one which was submitted informally and in 
open court by counsel for appellant at the time the 


appellees’ motion to dismiss was to be argjied. Ap¬ 
pellees oibjected to the filing of this suppleniental bill 
and thereupon proceeded to argue the motion, in¬ 
cluding in the argument the question of the right to 
file the supplemental bill as well as the question gov¬ 
erning the allegations of the original bill. The Rec¬ 
ord then discloses on page 46, that on the 12 th day of 
October, namely the day after the motion ofj appellees 
was argued, appellant’s counsel filed a motion to be 
heard on October 16, 1929, for leave to withdraw the 
supplemental bill heretofore submitted ijnformally 
and in open Court, and to be allowed in lidu thereof 
to file the supplemental bill which is founcj on page 
46 of the Record incorporated in her bill of excep¬ 
tions. 

To this latter motion counsel for the appellees re¬ 
newed their objection on the same grounds j that they 
objected to the filing of the first supplempntal bill, 
and the Court again sustained the objection on Octo¬ 
ber 18, 1929, as exhibited in the Record, j page 39, 
vrhen he signed the final order dismissing the bill, 
denying leave to file any supplemental biljl whatso¬ 
ever. I 

The appellees contend that the Court w^s correct 
in denying leave to file the supplemental bill, first, on 
the ground that leave to file the suppleniental bill 
was purely discretionary in the judgment of the 

Court, and that, in the absence of an abuse of this 

1 

discretion, no appeal now lies to this Court] from the 
ruling of the Court below\ The dismissal of the 
original bill of complaint in and of itself denied the 
right to the appellant to file any supplemental bill, 
and the action of the Court in denying leave to file 
the supplemental bill simply followed as a fatter of 
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course when the original bill was dismissed, since, if 
the original bill did not state a cause of action cog¬ 
nizable in Equity, and hence was dismissed, upon that 
dismissal, there was no longer an original bill to 
which any other pleading could be supplemented. 
The action of the trial court in denying leave to file 
the supplemental bill did not and could not in any 
way prejudice the rights of this appellant. Since, 
should this Court now find that the Court below 
erred in dismissing the original bill, this finding, ipso 
facto, reestablishes the original bill and revives the 
right to the appellant to file her supplemental bill, 
while if this Court sustains the ruling of the Court 
below, then this constitutes a final adjudication of 
the matter and incidentally, ipso facto, also denies 
right to file any supplemental pleadings. The sup¬ 
plemental bill, therefore, is not a part of the Rec¬ 
ord in this case. Appellees’ motion in the Court 
below was directed to allegations appearing upon the 
face of the original bill. That motion stood upon 
the Court calendar prior to any supplemental bill 
presented by the appellant; and although appellant 
contends that she presented her supplemental bill 
before answer filed, she did not present it before ap¬ 
pellees had moved to dismiss her original bill. Ap¬ 
pellees were, therefore, entitled to a ruling from the 
Court on their 'motion directed to the original bill 
before any consideration could be given to a motion 
by appellant to file a supplemental pleading, and the 
Court ha\dng on the motion of appellees found that 
the original bill' could not stand, he properly denied 
leave to file the supplemental bill. The question of 
leave to file supplemental pleadings as well as the 
question of amendments to pleadings is one which 
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rests in the sound discretion of the trial jcourt and 
is not subject to review on appeal unless th^re clearly 
appears to have been an abuse of this discifetion. 

In Schrot vs. Schoenfeld, 23 App. D. (1, 421, it 
was held:— 

I 

‘‘The allowance or refusal of an almendment 
by the trial court is within the discretion of that 
court and is not subject to review dn appeal. 
D. C. code #399, providing that the courts ‘shall 
have power’ to allow amendments upon such 
terms as seem best to them, not being mandatory, 
but simply reposing a reasonable discretion in 
them. ’ ’ 

Likewise in Chunn vs. Citv and Sububtan Rail- 

1 

Avay of Washington, 23 App. D. C. 551, it was held:— 

“The grant or refusal of leave to amend is 
not reviewable on appeal, being withii^ the dis¬ 
cretion of the trial court.” (following German 
Evangelical Soc. vs. Prospect Hill Cejmetery, 2 
App., D. C. 310) 

I 

In Brown vs. Baltimore & Ohio Railrdad Com¬ 
pany, 6, App., D. C. 237-242, it was held thjat:— 

“The granting of leave to file additibnal pleas 
is within the discretion of the trial cdurt as a 


matter of amendment to the pleading: 
not subject to review on appeal.” 

In Wright vs. Hollingsworth, 1, Pet., 16^ 
preme Court of the United States enunc 
same principle when it said:— 


s and is 


, the Su- 
ated the 


“The allowance or refusal of amendments in 
the pleadings, the granting or refuging new 
trials, and, indeed, most other incident^ii orders 
made in the progress of a cause, before jtrial, are 
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matters so peculiarly addressed to the sound dis¬ 
cretion of the courts of original jurisdiction, as 
to be fit for their deeision only, under their own 
rules andi modes of practice. This, it is true, 
may, occasionally lead to particular hardships, 
but, on the other hand, the general inconvenience 
of this court attempting to revise and correct all 
intermediate proceedings in suits between their 
commencement and final judgment, would be in¬ 
tolerable. This court has always declined inter¬ 
fering in such cases; accordingly it was held by 
the court in Wood vs. Young, 4 Cranch, 237, that 
the refusal of the court below to continue a cause, 
after it i^ at issue, is not a matter upon which 
error can be assigned. That the refusal of the 
court below to grant a new trial is not matter 
for which a writ of error lies; and that refusal 
of the court below to allow a plea to be amended, 
or a new plea filed * * cannot be assigned as 
a cause of reversal or a writ of error.” 

And again in the United States vs. Buford, 3, Pet., 
12, the Supreme Court held:— 

^^This court has repeatedly decided that the 
exercise of the discretion of the court below in 
refusing or granting amendments of pleadings 
or motions affords no ground for a writ of error. 
hi oi'erndinp a motion for leave to ivithdraw a 
replication and file a new one, the court exercised 
its discretion, and the reason assigned, as influ¬ 
encing that discretion, cannot effect the deci¬ 
sion.” 

See Ex Parte Bradstreet, 7, Peters, 634, and 
Spencer vs. Lapsley, 20, How., 264. 

Here appellant endeavored to file her supplemental 
bill by virtue of Equity rule Xo. 6, which rule pro¬ 
vides as follows:— 
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‘‘Upon application of either party Ihe Court 
or Justice may, upon reasonable notice! and such 
terms as are just, permit him to tile aiJd serve a 
supplemental pleading alleging materiaj facts oc¬ 
curring since his former pleading orjof which 
he was ignorant when it was made.’^j* * * 

j 

i 

Ill Robinson vs. Parker, 11, App., D. (J., 132, it 
was held: 

j 

“The exercise of discretion by trial icourts in 
the application of rules of practice is liot gener- 
erally reviewable. ’ ’ I 

I 

Upon the basis of this authority, in the application 
of Equity Rule Number 6, the court belo\| had the 
right to exercise his own discretion, and we respect- 
fullv submit, that in denving the right to file the 
supplemental bill under this rule, the discretion 
vested in the lower court is not now reviewable in 
the absence of an abuse of that discretion. 

In Scogna vs. Scogna, 46 App. D. C., 201, it was 
held:— 

j 

“It is within the discretion of the ttial court 
to entertain a motion to dismiss a bill,| notwith¬ 
standing answer has been filed.’’ 

In this latter case, although answer had already 
been filed, this court declared on appeal, that it was 
in the discretion of the trial court to entertain a 
motion to dismiss, subsequently filed. So in the case 
at bar, the appellees now contend that if their motion 
to dismiss had been filed, it was within the 4iscretion 
of the court below to entertain a supplemental bill 
subsequently filed, and if the Court actii^g in its 
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sound discretion denied leave to file the supplemental 

hill, after the motion to dismiss the oriidnal bill had 

been filed, that! decision is not now reviewable in the ^ 

absence of a showing that the lower court in so doing 

was guiltv of an abuse of discretion. 

In 16 Cyc., page 360, para. the rule is stated 

as follows:— ^ i 

supplemental bill may not be filed as of 
course, but only on leave of the court for cause 
shown. * * The application is addressed ' 

to the discretion of the court, and leave will be 
granted if probable cause is shown, etc.’’ 

Continuing, 16 Cyc. 362, it is stated that:— < 

t 

‘‘If the original bill be fatallv defective so that 
no valid decree could be rendered thereon, it 
cannot be supported by nor will it support a sup¬ 
plemental bill stating matters occurring after 
the original was filed to cure the defect.” 

See also:— ^ 

Winn vs. Albert, 2, Md. Ch., 42. 

Candler vs. Pettit, 1, Paige, 168, 19, Am. Dec., 

399. 

Edgar vs. Clevenger, 3, X. J. Eq., 258. 

Vaughan vs. Vaughan, 30, Ala., 329. 

Land vs. Cawan, 19, Ala. 217. 

Hill vs. Hill, 10 Ala., 527. 

This rule is laid down in Putney vs. VTiitmere, 66 
Federal, 385, in which it is declared that:— 

“The rul0 is that if an original bill is defective, ^ 

and there is no ground for proceeding upon it, it ^ 

cannot be sustained by filing a supplemental bill 




founded upon matters which have subb 
taken place/’ 

2, Daniell Ch. Pr. (Perkins’ Ed) p. 1 
Candler vs. Petit, 1, Paige 168. 
Bernard vs. Topletz, 160, Mass. 162, 
673. 

Xew York Sec. etc. Co., vs. Lincoln 
74 Fed. 67. 


St 


equently 

595, note; 
^5, N. E. 
., R. Co. 


In Mellor vs. Smither, 114 Fed. 116, it wa 


b held:— 


‘‘The correct decision of this case luriis on the 
question whether or not the plaintiff at!the time 
he tiled his bill had a cause of action. If he had 
no cause of action then, he cannot, by amend¬ 
ment or supplemental bill, introduce a cause of 
action that occurred thereafter even tliough it 
arose out of the same transaction that! was the 
subject of the original bill.” 

1 Beach, Mod. Eq. Pract. Sec. 496; 

Straughan vs. Hollwood, 30, W. Vaj, 274, 4 
L. E. 394. 

Hill vs. Hill, 10 Ala. 527. | 

On the basis of this authority, the question for 
determination is that even if the supplemental bill be 
permitted to stand and be read together with the 
original bill as one record, whether or nc't, there 
are such additional facts set forth in the supple¬ 
mental bill as would cure the defects which ikight be 
raised to the original bill. The supplemental bill in 
substance contains practically the same facts as the 
original bill with the exception of those facts which 
occurred after the foreclosure sale. If, therefore, 
the original bill of complaint is defective in f^ot stat¬ 
ing a cause of action cognizable in Equity, or one 
which entitles the appellant to equitable religf, how. 
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bv anything which occurred after the foreclosure 
sale, can the defects contained in this original bill be 
cured? The supplemental bill does not in any man¬ 
ner profess to deny that this appellant had full 
knowledge both actually and constructiyely of the 
existence of the encumbrance; nor does it deny that 
she not only ratified the encumbrance but actually 
complied with the terms as modified by the supple¬ 
mental agreement under seal. If this be true, then 
eyen permitting the supplemental bill to stand, the 
original contention of these appellees is in no way 
weakened thereby, and the defect which warranted 
the lower court in dismissing the original bill still 
remains. 

5:— The lower court did not err in admitting to the 
Record the deed of trust placed upon the property 
by the appellant; nor in admitting to the Record the 
deed of the trustees to the purchaser at the fore¬ 
closure sale. 

Appellees contend that, being before a court of 
Equity, the court has the right, and is entitled to 
know the entire circumstances inyolying the jjarties 
and the situation inyolyed in the litigation. In other 
words, in Equity, the substance of the transaction 
is the essential ground for which the court seeks, and 
in so doing, has the right to examine those papers 
to which reference is made upon the face of the ap¬ 
pellant's bill of complaint. The appellant in this 
case cites in her bill of complaint, as already pointed 
out, that she placed upon this property at the time 
she receiyed her title another trust in the sum of 
$5,592.73. Hgying, therefore, upon the face of her 
bill set up this fact, and since the appellees motion 
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to dismiss, attacks all facts contained in the four 
^ corners of the bill, the court below was erititled to 

examine this trust for the purpose of ascertaining 
whatever light its language might shed ijipon the 
* situation. This deed was not admitted as evidence 

in the case but was admitted simply as a document 
which appeared upon the face of the bill to which 
appellees motion was addressed. | 

In the Record, page 43, it will be observed that 
there is a stipulation by and between counsel both for 
appellant and appellees, which stipulation is signed 
by respective counsel for the parties, and which spe- 

> cifically provides and authorizes the clerk in mak¬ 
ing up the transcript on appeal to include therein 
both the deed of trust above referred to, and the deed 

^ from Alphonse M. Baer and Oscar R. Scholz, trus¬ 

tees, to P. W. M. Colburn, purchaser at the [foreclos¬ 
ure sale. If counsel for appellant had any l^bjection 
to these papers being marked filed as of !record 
^ that objection has certainly been waived by the stipu- 

^ lation above cited. This is similar to the principle 

where counsel at the trial table notes an exception 
^ to some ruling of the court and then withdraws his 

exception; in such a case, it is well settled that he 
can not subsequently raise that objection op appeal. 
So here, in the case at bar, counsel for the ^ippellant 
" objected to the admission of these papers in the 

> Record; that objection was withdrawn, wlien at a 
subsequent date, he signed the stipulation i:o admit 
them. This principle is established by the case of 

' Pillow vs. Shields, 46 App. 487 in which it was 

.. held:— 


“'VMiere counsel has withdrawn his objection 
in the trial court to the admission of testimony, 
he cannot be heard to urge it in the appellate 
court, and no reversible error can be predicated 
upon the admission of the testimony.’’ 

Assuming, however, for the purpose of the argu¬ 
ment, that there was error in admitting these deeds, 
how can there be said that they in any way preju¬ 
diced the rights of the appellant, unless she contends 
that she is prejudiced by reason of the fact that she 
is called upon to disclose to a court of Equity the 
true nature of the circumstances? As far as the 
deed to Colburn is concerned, that in no way could 
prejudice her rights, since it took place after the 
property had been sold under foreclosure and which 
in no wav aff<>cted the allegations contained in her 
original bill of complaint, the effect of which alle¬ 
gations did not entitle her to relief, regardless of 
what might subsequently occur after the bill was filed. 
Not being prejudiced in any way, therefore, it is diffi¬ 
cult for the appellees to follow the contention which 
holds that a party may come into Equity seeking 
equitable remedy and at the same time vigorously 
protest the right of the court to examine the docu¬ 
ments referred to in her bill of complaint or which 
are essential to a thorough understanding of the 
rights of the parties. 

If the equities in this case are so strongly in favor 
of the appellant as she contends they are, what rea¬ 
son can she possibly have for endeavoring to conceal 
anvthing from the closest scrutiny of the court. 

Hence: we conclude that if, even for the sake of the 
argument, the’ admission of these papers was an 
error, yet the principle applies as laid down by this 
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court in Hughes vs. Heyman, 4 App., D. p., 444 in. 
Avhich it was declared that:— I 


‘‘A judgment will not be reversed tfecause of 
an erroneous ruling which is non-prejudicial.” 

See also:—Eaub vs. Carpenter, 17, jipp., 505. 

! 

REFUTATION OF APPELLANT’S AUTI^ORITIES 

AND ARGUMENT. 

The purpose of the appellees under this section is 
to briefly cite the discrepancies to be found in some 
of the principle cases relied upon by appelllant, and 
at the same time, point out to the court wl^erein the 
arguments advanced by her counsel fall shi^rt of the 
principles of sound logic and reason. j 
Appellant on pages 19 and 21 of her brief cites the 
case of Gould vs. Day, 94, U. S. 405. This 
be well distinguished from the case at bar, 
cause it was an action on the case at law 


case can 
first, be- 
w^hile in 

the case at bar, w^e are in Equity. Further, in the 
Gould case the question involves the mei 
lien possessed by the State of Michigan 
w'ith the legal title of the owuier of the 
the facts by no stretch of the imaginationj resemble 
the facts of the case at bar. There w^as nq question 
raised as to the intention of the parties. 'jThe court 


ger of a 
for taxes 
and, and 


in the Gould case being a law’ court foil! 


owed the 


strict legal principles governing the merger. Here 
in the case at bar, being before an Equity ojourt, this 
court may go behind the legal principles ajid decide 
the question based upon the intention of the parties. 
Yet, even in the Gould case, the court points out 
that there is an exception to the doctrine of merger, 
“w’hen Equity interposes, and to prevent the failure of 


justicey keeps the lien outstandiiii>:. ’ ’ The Court goes on 
to say ^^and here there was no interference of h]quity 
and no occasion for interference.*^ In the case at bar, 
appellees contend and respectfully submit that there 
is every occasion for the interference of a court of 

I 

Equity to prevent the failure of justice and keep the 
lien outstanding. 

In Georgia vs. Trustees of Cincinnati Southern 
Railroad, 248 ]j. S. 26, cited on page 21 of the appel¬ 
lant’s brief, the court recognizes that if there were 
anything to show an intention in the case not to grant 
a fee, the intention would be given effect, but the 
Court states that “We think it unnecessary to refer 
to the language in detail beyond saying, there is noth¬ 
ing in the statute to suggest an intent to limit the 
scope of the gifant.** In the case at bar, both from 
the papers of record, as well as the conduct of the 
parties, there is every suggestion of an intent to ex¬ 
cept the second trust from the grant. 

The appellant cites Davidson vs. Brooks, 46 App. 
D. C. 457 on page 18 of her brief. This citation, 
however, is taken from Torbert’s Digest 1920 Sup¬ 
plement, page 161 and is quoted by appellant to be as 
follows:— 


“A device to enable the owner of real estate 
to hold title and at the same time to negotiate 
notes secured by the property can not be sus¬ 
tained.” 

It is significant to note that after the words “cannot 
be sustained” there is omitted from the quotation the 
following words, “fo the damage of innocent par¬ 
ties**. Surely this presents an entirely different com¬ 
plexion upon the import of this case than appellant 
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would have us believe from a reading o^ the quo¬ 
tation as contained in her brief. In the li.:^ht of the 
facts appearing upon the face of her origikal bill of 
complaint we scarcely believe that in a| court of 
Equity, she can now contend that damage has been 
sustained by innocent parties. 

On page 22 of her brief, appellant quotes from sec¬ 
tion 503 of the D. C. Code with reference to the pur¬ 
port of the word ^Grant’ and the phras€i ‘bargain 
and sell’ which section we now point out to the court 
concludes by saying unless there he limitations or 
reservations showing a different intent.^* Here this 
very exception to the section has been complied with 
by the appellees. The supplemental agreement made 
simultaneously with deed to Burroughs and placed 
upon record, clearly, under general principles of con¬ 
struction, amounts to a limitation or reservation 
“showing a different intent”. Section 502 of the 
Code in substance states that if a contrary intention 
shall appear by expressed terms or be i:^ecessarily 
implied therein, the conveyance will not be I construed 
to pass a fee simple. Here in the case a: bar, the 
contrarv intention is clearlv e\’idenced not only in 
the supplemental agreement made and executed 
simultaneously with the deed, but also by jreason of 
the knowledge of the parties. 

It is contended by appellant on page 39 of her brief 
that the motion to dismiss, filed by appellees ad¬ 
mitted the allegations of the bill that theije was no 
default in the terms of the said second trust and 
that this fact therefore precluded the rigit of the 
trustees to foreclose. The bill of complaint goes fur¬ 
ther than to allege that there was no defajult under 
the second trust. The default under which | the trus- 
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tees were given the right to foreclose is found, as 
already pointed out, upon the face of the appellant's 
bill of complaint (R. page 13, para. 10; page 14, para. 
12; page 15, para. 16) by reason of the supplemental 
agreement underi seal which modified the terms of 
the trust and which in its language was made a part of 
the trust. If, therefore, our motion to dismiss admits 
one allegation appearing upon the bill of complaint, 
namely, that there was no default under the original 
second trust, then it must also be taken to admit 
another allegation appearing in the same bill, namely, 
that there was a i default in the terms of the supple¬ 
mental agreement under seal made a part of that 
trust and which; upon appellant’s own allegations 
she had full knowledge both actually and construc¬ 
tively. 

On page 39, section 10, of appellant’s brief, she 
contends that the agreement under seal was not bind¬ 
ing upon her since it was not a covenant running 
with the land, it being simply a personal contract be¬ 
tween the parties thereto, and not effecting a subse¬ 
quent purchaser with or without notice. The appel¬ 
lees do not contend that this supplemental agree¬ 
ment under seal is a covenant running with the 
land, nor do we contend that it in anv wav affects 
the title to the real estate. Appellant argues that in 
order to bind her the parties should have used the 
words ‘‘heirs and assigns”, but appellees contend 
that this would! only be necessary where the sup¬ 
plemental agreement meant to affect the title to the 
real estate. This agreement simply effects the notes 
and the amount of payments under the second trust 
on said notes secured and for that purpose is made 
a part of the trust. It does not effect the title of 


the trustees nor does it effect the title of tke parties 
holding the Equity of redemption. It simply effects 
the holder of the notes in that he receives, under its 
terms, a different amount than that set ^p in the 
original trust. The title of the holder of the notes, 
liowever, is purely a right to personalty ijind not a 
right to real estate. He is entitled, of coursb, to have 
his debt satisfied, and while it is true that jthe prop¬ 
erty is subject to the debt, yet so long as| the pay¬ 
ments are made under the terms of the agreement, 
his interest is purely one involving personal prop¬ 
erty. Hence, the supplemental agreement j does not 
have to contain the words heirs and assigns’’, nor 
does it have to be constituted a covenanf| running 
with the land, in order to bind this appeljlant, and 
if, as set up in her brief, she is a subseqiient pur¬ 
chaser with notice by reason of the prior repordation 
of this instrument, as well as actual notice, then such 
notice binds her to fulfill the obligation under the 
agreement, and this, upon the further fact, that she 
actually ratified and complied with its terms. 

It is contended on page 41 of her brief t^iat there 
was no personal liability upon Burroughs, and hence, 
if he was not personally liable, the appellant, his 
grantee, should not now be personally liable. Our 
answer to this is that we do not contend that this 
appellant is personally liable because of the assump¬ 
tion of the trust. We merely contend that tjhe prop¬ 
erty which she took was subject to the enci:^mbrance 
of record, and the very portion of the supplemental 
agreement which appellant quotes in her briw, bears 
out and supports this contention of the appellees. 
Since, if by the agreement and understanding. Bur¬ 
roughs was not to be personally liable, and thp parties 


recognized the valid existence of the trust, only one 
interpretation rbmains, and that is that the property 
itself was subject to the trust. 

On page 43 of her brief, appellant contends that 
this agreement is a simple contract, and, as such, not 
entitled to be recorded, and she cites the case of 
Clarke vs. Harmer, 5 A])p. D. C., 114, in support of 
the proposition that an instrument not permitted by 
law to be recorded is not constructive notice to anv- 
one. In the first instance, the supplemental agree¬ 
ment was something more than a mere simple con¬ 
tract. It was an agreement of equal dignity with the 
deed of trust itself, being not only under seal, but 
specifically providing that ^^the contract, for the pur¬ 
pose of this agreement, shall be considered as sup¬ 
plementary to the second trust previously referred 
to, and continues to say, that any breach of the terms 
of this agreement shall constitute a breach of the 
aforesaid second trust.’’ The supplemental agree¬ 
ment, therefore, was entitled to record as a part of 
the deed of trust itself in so far as it effected the 
terms of payment under the trust. Anyone examin¬ 
ing the records' in the recorder of deeds office would 
be apprised not only that there was an existing sec¬ 
ond trust on this property, l)ut that the terms of pay¬ 
ment had been' subsequently modified by an instru¬ 
ment of equal dignity. 

The appellant further cites on i)age 43, of her brief, 
section 499 D. ■ C. Code, in which it is stated that 
‘Meeds conv’eying real property in the District or 
interest therein, or declaring or limiting any use or 
trust thereof, and mortgages and deeds of trust to 
secure debts conveying any estate in land” (D. C. 
Code 521), are instruments required to be recorded. 
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We respectfully submit that this agreement under 
seal falls within the class of instruments limiting a 

j ^ 

trust in that its provisions are a qualincatijon of the 
original terms of the trust. We believe it would not 
be going too far to even say that the Agreement 
constitutes a part of the trust in this regard to such 
an extent as to be clearly entitled to recordation. 

The appellant on pages 44 through 48 of | the brief 
discusses the question of whether or not lupon the 
foreclosure sale the issues involved in the bill of com¬ 
plaint became moot. If this court finds that the 
original bill of complaint does not state a cause 
of action cognizable in Equity because of the un¬ 
clean hands doctrine, or otherwise, then this find¬ 
ing in and of itself is sufficient to sustain tlie ruling 
of the lower court, and it becomes immaterial whether 
the issues involved are or are not moot. 

On page 49 of the brief, appellant cites the rules 
of the Supreme Court of the U. S. as to amendments 
and supplemental bills, and contends that under these 
rules, it was error for the Supreme Court of | the Dis¬ 
trict of Columbia to deny her leave to file her sup¬ 
plemental bill. We respectfully submit th^t, while 
the Supreme Court of the U. S. is the hig'iest tri¬ 
bunal in the land, informal rules enacted bv that 
Court to be applied to the cases argued b(^fore it, 
cannot, by any stretch of the imagination, he made 
to extend to the Supreme Court of the District of 
Columbia, which has enacted its own set of jrules to 
govern its own legal proceedings. The rules of one 
Court, even though it be a superior Court, are not 
binding upon another Court, even though thajt Court 
be an inferior Court. 

Appellant further contends on page 50 of h(3r brief 


that her supplemental bill should have been sustained 
on the grounds that its purpose was to bring in a 
necessary party in P. W. M. Colburn who was the 
purchaser at the foreclosure sale, and cites the case 
of Willey vs. Stormout, 38 App. D. C. 407, in support 
of this contention, and on page 55 cites the case of 
Bryan vs. Curtis, 26 App. 95, in support of the same 
contention. On page 58 of the brief, appellant argues 
that the doctrine of lis-pendens prevails in the case 
at bar. If, therefore, admitting for the purpose of 
the argument, appellant’s own contention that a 
Us-pendens prevails, by reason of wliich fact Colburn 
was bound by the final decree of the court, since he 
took the property with notice of whatever rights the 
appellant might have as a result of the final decree, 
how can it now be contended that Colburn was a 
necessary or indispensable party to the suit, and that 
appellant should have been permitted to file her sup¬ 
plemental bill for this reason. If Colburn was bound 
by Us-pendensy there was no need for him to be made 
a party, since his right to the property, by reason 
of the foreclosure sale, depended upon the final de¬ 
cree of the Court; at most, he is but a proper party. 

On page 53 of the brief, appellant cites a line of 
cases in which she recognizes that there is no review 
in this court of a purely discretionary ruling, un¬ 
less it can be shown that there has been a gross 
abuse of this discretion. We respectfully submit, 
that there is; nothing from the conduct of the Court 
below, or from the facts to be disclosed in the rec¬ 
ord, which would warrant a finding that the lower 
court was guilty of an abuse of discretion. It is fur¬ 
ther significant to note that while appellant presents 
the point in argument of abuse of discretion, she fails 


to point out throughout the entire course (j)f her brief 
any material facts in support of her contention. 

On page 54, 55, of her brief, appellant cites cases 
to support her contention that the supplemental bill 
is permissible on the grounds of setting forth addi¬ 
tional Facts occuring after the filing of the original 
bill. It is also significant to note that in these cases 
the language used is ‘^may be presented by supple¬ 
mental bill, or the Court may give the parties leave 
to file a supplemental bill’’ and the language is in 
nowise mandatory. It is significant to fiirther note 
that appellant has failed to cite any cas^s in which 
the Court granted leave to file a supplefiiental bill 
after a motion to dismiss the original bill, had al¬ 
ready appeared upon the court calendar, knd we re¬ 
spectfully submit that none of the cases cited, can be 
made to apply to a situation where a mot|ion to dis¬ 
miss has been addressed to the allegation^ contained 
in the original bill of complaint prior tc^ the time 
leave to file a supplemental bill is requested. 

Appellees contend, therefore, that a clos(p examina¬ 
tion of the brief filed by appellant discloses [that many 
of the arguments there advanced cannot be I supported 
by the authorities, nor can any support b(i found to 
sustain them upon principles of sound judgment and 
logic. j 

CONCLUSION. 

I 

These appellees respectfully submit, ther(tfore, that 
since upon the face of the bill of comjjlaint, the 
Equities in this case are clearly in their fevor, and 
since the facts disclose that the appellant p seeking 
equitable relief without offering to perfoi^m equity, 
the decision of the court below should b^ afl&rmed 
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with costs, and appellant’s motion, as set forth on 
page 70 of her brief, should be denied. 

Respectfully submitted, 

Stanley H. Fischer, 
Norman Fischer, 

Leroy S. Bendheim, 

Attorneys for Appellees. 

October 8, 1930. 
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OF THE DISTRICT OF COLUMBIA.! 
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April Term, 1930. j 
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No. 5133. 

LOZELLE I. WALTERS, APPELLANT, 

vs. 

ALPHONSE M. BAER, TRUSTEE, OsL\R R. 

SCHOLZ, TRUSTEE, DAVID A. BAER, ROB¬ 
ERT 0. SCHOLZ, B. F. SAUL COMPANY 

I 

_ I 

Brief For B. F. Saul Company, Appejllee 

j 

STATEMENT OF FACTS j 

B. F. Saul Company was the rental agen^ under 
a contract dated March 18, 1929, between Dlavid A. 

I 

Baer, Robert 0. Scholz on one side and Randkll Bur¬ 
roughs on the other. The Saul Company vras not 
one of the signers of the agreement nor was it recited 
therein that it was a party thereto, but it wafe made 
by the above named parties and provided ttat the 
Saul Company should manage the property fot them. 
The substance of this rental agreement is allejged by 
the plaintiff (Rec. 12, par. 9) and the agreemer.t itself 
is set forth in the record (Rec. 27 to 29). The agree¬ 
ment is ‘limited in its existence to a period jof one 
year'’ (Rec. 12 and 28). Plaintiff alleges in the 
bill that '^said agreement and the record thereof is 
made a part of this bill and will be exhibited to the 
court at the hearing” (Rec. 12). It was not attached 


to the bill but was subsequently placed in the record. 
(Rec. 27 to 29). The year in which the Saul Com¬ 
pany was to manage the property expired in March, 
1930 (Rec. 12 and 27), which date was after the hearing 
in the trial court and after the record was filed in this 
court but before the record was printed. 

The only prayer of the bill, so far as the Saul Com¬ 
pany is concerned, is that it “be enjoined from inter¬ 
fering with the plaintiff’s control and operation of said 
premises.” (Rec. 17.) There is no averment that 
the Saul Company had ever claimed any right in this 
property other than under the rental agreement and 
the time when it had any power to manage the prop¬ 
erty or collect the rents expired as indicated above. 

Said rental agreement provides (Rec. 28) that for 
a period of one year the Saul Company should manage 
the property and collect the rents and after deducting 
expenses of operation and its commission for the col¬ 
lection of the rents that it should forward the proceeds 
to the parties to the agreement, in accordance with its 
terms. Plaintiff alleges (Rec. 13) that said agreement 
is not binding upon her and that she assumed no 
obligation thereunder. 

An inspection of the agreement further shows that 
the Saul Company was a rental agent only, that it 
agreed to manage the property and collect the proceeds 
and “after deducting the expenses of operation and its 
commissions they should forward the proceeds . . . 

to the parties of the first part or the holders of the 
aforesaid second trust note . . . and . . . the 
balance of the proceeds to the party of the second 
part.” (Rec. 28.) That is, according to the plaintiff’s 
averments, Saul Company was to collect the rents 
and turn them over either to Baer or Scholz or Bur¬ 
roughs, as the case might be, and the plaintiff had 
no interest in it. 


3 1 

The bill alleges certain payments (Rec. l4, para¬ 
graph 14) to have been made by the Saul CjDmpany 
to Baer and Scholz and ‘^that the defendants) David 

A. Baer and Robert 0. Scholz and that the defendant, 

B. F. Saul Company, under said agreement, wc^uld not 
permnt plaintiff to operate and manage her owln prop¬ 
erty/’ (Rec. 15, par. 17.) The particulars hjr which 
the Saul Company has not permitted the plaintiff 
to manage her property are not given, except that 
the plaintiff attempted to enter into a rental agreement 
with others and the Saul Company would notj assent 
thereto. (Rec. 16.) 

Plaintiff has many prayers for relief from Baer 
and Scholz but the only prayer, so far as the Saul 
Company is concerned, is that repeated above, j to the 
effect that the Saul Company be enjoined frord inter¬ 
fering with the plaintiff’s control and operation of the 
property (Rec. 17). j 

The bill of complaint consists of three alleged I causes 
of action. The first cause of action (Rec. 1 to 5 inclusive) 
contains no averment of fact upon which th(^ Saul 
Company could be held and no prayers for relief g.gainst 
the Saul Company. From all that appears in this bill, 
the Saul Company is a mere witness to a controversy 
between other parties. Although the Saul Company 
is made a party to this action, it-is respectfully^ sub¬ 
mitted that there is nothing in the averments bf the 
bill that would justify the joinder of the Saul 
pany with other parties, with whom the pri 
controversv lies. 

The second cause of action (Rec. 5 to 10) [states 
the matter of differences existing between the plaintiff 
and the other defendants a little differently from the 
first cause of action but contains no averment affecting 
the Saul Company and no prayer for relief against it. 
What has been said above as to the joinder o'^ the 
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Saul Company,, in the first cause of action is respect¬ 
fully repeated here. There is no apparent reason for 
joining the Saul Company as a party, except that it 
might be a witness to some of the occurrences between 
other parties. 

The averments of the alleged third cause of action 
(Rec. 11 to 17) reiterate in different terms the quarrel 
between the plaintiff and the other defendants and 
join the Saul Company as rental agents. The aver¬ 
ments of this alleged cause of action have already 
been recited above. 

Plaintiff's rather exhaustive brief, consisting of 
seventy-two pages, has very little, if anything, to say 
about the Saul Company. Her quarrel seems to be 
with Messrs. Baer and Scholz and counsel for the 
Saul Company finds nothing in the brief of the plaintiff 
which undertakes to justify the joining of the Saul 
Company in this case and it is respectfully submitted 
that whatever her grievances may be against the others 
that the Saul Company is improperly joined. 

The Saul Company is neither the legal nor equitable 
owner of any of the notes that are in controversy 
between the other parties to the suit and it does not 
seem to be incumbent upon it to defend in any respect 
the second trust that is involved in the case. 

The Saul Company's agreement of March 18, 1929, 
which concerned payments to be made on the second 
deed of trust, was recorded March 26, 1929, in liber 
6301, folio 415 (Rec. 27 and 12). It modified the 
payments that were to be made under the second 
deed of trust for $50,000 and which had previously 
been recorded and about which the dispute is now. 

Plaintiff in her bill says that the property “is well 
worth $160,000." (Rec. 14-4-8.) She says that the 
property is subject to a trust for $95,000 and one for 
$5,600 (round figures) and that neither of said trusts 
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is involved in this controversy. The trust foil- $5,600 
was recorded after the trust involved here akd may 
not enter into the calculation. She says that she paid 
$13,000 for the property (Rec. 5-9), and while it is 
not directly involved in the Saul Company's c^i-se, it is 
apparent that the second trust involving $50,p00 and 
the rental agreement were both on record when the 
plaintiff purchased the property by deed dat^d May 
31, 1929, and recorded June 7, 1929 (Rec. \2) and 
the juxtaposition of the figures above set forth would 
seem to indicate that the $50,000 trust mufet have 
been considered in arriving at the purchas(j price. 

After the plaintiff became the owner of the property, 
it was twice advertised under the second tifust for 
sale and that “the plaintiff had to comply ^^^ith the 
defendants’, Baer and Scholz, demands to prevent 
foreclosure, that the default claimed was unaer said 
agreement,” meaning, the agreement under wpich the 
Saul Company was rental agent. (Rec. 15.) j 

It is respectfully submitted, that no matter what 
conclusion the plaintiff may seek to urge upon the 
court, that the facts and figures which she has given 


in her bill show conclusively that when she tc^ok this 
property she not only had notice of the rental agree¬ 
ment from the fact that it was recorded but t\iat she 
had actual notice of it and that thereafter wlien at¬ 
tempt was made to foreclose the trust, because of the 
breach of other terms in the agreement, that she com¬ 
plied with the demands of those who were claiming 
under the rental agreement. Such act would seem 
to be, and it is respectfully submitted, inconsistent 
with her present position and even if standing alone 
would have justified a dismissal of the bill by tluB court 
below. 
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ARGUMENT 


EXPIRATION OF SAUL COMPANY’S AGREEMENT 

As indicated above, the Saul Company’s agreement 
to manage the property expired in March, 1930, and 
the only prayer against the Saul Company is to enjoin 
it from interfering with the plaintiff’s control and 
operation of the premises. The only claim of any 
kind that the Saul Company ever had on this property, 
according to the plaintiff’s bill, was under the agree¬ 
ment which has now expired. It is respectfully sub¬ 
mitted, therefore, that whatever questions may be 
involved here, that the controversy with the Saul 
Company has at least become moot. 

In the case of Mills vs. Green, 159 U. S. 651, the 
court said: 

‘^The duty of this court, as of every other 
judicial tribunal, is to decide actual controversies 
by a judgment which can be carried into effect, 
and not to give opinion upon moot questions, or 
abstract propositions, or to declare principles 
or rules of law which can not affect the matter 
in issue in the case before it. It necessarilv 
follows that when, pending an appeal from the 
judgment of a lower court, and without any 
fault of the defendant, an event occurs which 
renders it impossible for this court, if it should 
decide the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court 
will not proceed to a formal judgment, but will 
dismiss the appeal.” 

This language was quoted and affirmed by the same 
court in Heitmuller vs. Stokes, 256 U. S. 359. 

Neither in the original bill nor in the proposed supple¬ 
mental bill is there any claim against the Saul Com- 


panyof or anything save that it be enjoined from inter¬ 
fering with the plaintiff’s position. Nor is there any¬ 
thing in the facts that have been stated thai would 
justify any other relief against the Saul Cc^mpany, 
under the prayers for general relief as in Standard 
Fashion Co. vs, McGrane Houston Compar|y, 258 
U. S. 346. I 

This, of course, is not the same question Ithat is 
discussed by the appellant (appellant’s brief 44-48 
inclusive). Appellant there contends that the sale of 
the property did not render the cause moot bijit here 
the only interest that the Saul Company had | in the 
property has expired. 

It is respectfully submitted that as far as the Saul 
Company is concerned that the appeal should either be 
dismissed as to it or the judgment affirmed. I 

EXHIBITS TO THE BILL 


The bill of complaint repeatedly refers to exhibits 
and says that they are ‘^Made a part of this bill and 
will be offered at the hearing in this cause. Th^ deed 
of trust for $50,000 is thus referred to on pages 3-7-11. 
The rental agreement is referred to on page 12,1 para¬ 
graph 8, which says, “Said agreement and the record 
thereof is made a part of this bill and will be exhibited 
to the court at the hearing.” The bill then prestends 
to state the substance of the agreement. Thes^ two 
deeds and others referred to in the bill were not at¬ 
tach to the bill itself but were ordered by the court 
(Rec. 41) to be filed. The plaintiff assigns as error 
the order of court ordering the deed of trust for $5,592.73 
from Mrs. Walters to Humphrey and Calvin, trustees, 
the third trust, to be filed in the record and in orcjering 
the deed from Baer & Scholz, trustees under the second 
trust, to Colburn, to be filed. Nothing is said ii^ the 
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assignment^ of error about the rental agreement having 
been thus considered. (Rec. 12.) 

It is respectfully submitted, that if the bill makes 
an instrument a part thereof, without annexing a 
copy to set forth its contents, it is bad on demurrer. 

Martin vs. McBryde, 3 Ired. Chan. 531; 

Miller’s Equity Procedure, Pages 689 and 690. 

The substance of an exhibit should be set forth and 
the exhibit itself should be annexed. Exhibits forming 
part of the bill will aid defective averments in the 
bill. Xo matter what the plaintiff might say about 
her exhibits, there can be no chance that the one she 
was talking about, as far as the rental agreement was 
concerned, was not the one which is now in the record, 
because its volume and folio in the record office are 
identical, both in the bill and in the deed. By virtue 
of the agreement the only duty that the Saul Company 
had was to collect the monev and turn it over to one 
of the parties who had put it in possession of the building 
and the plaintiff herself says that she had nothing to 
do with the contract. 

JOINDER OF THE SAUL COMPANY 

It is respectfully submitted that the Saul Company 
is neither a necessary nor proper party to this bill. 
Whatever it did, it did under a contract with others 
and these others are parties to the bill and liable to 
the plaintiff, if anyone is liable. For instance, the 
plaintiff’s first two causes of action contain no prayers 
against the Saul Company but the third cause of action 
prays that the Saul Company be enjoined and that 
Baer & Scholz make to the plaintiff a statement 
of all moneys which they had received from the Saul 
Company. ,Xo relief or accounting is sought against 
the Saul Company in the slightest nor any suggestion 
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made as to an accounting with the Saul Cotnpany. 
On the contrary, the plaintiff frankly says than she is 
not bound by the contract, so could not have an account¬ 
ing from the Saul Company, Plaintiff repudiates any 
possible connection that she might have had with the 
Saul Company (Rec. 15). It is respectfully submitted 
that Saul Company should not have been joined. 

Equity Rule 19 of the low’er court provides f 

^‘The plaintiff may join in one bill as many 
causes of action, cognizable in equity, as he 
may have against the defendant. But if there 
is more than one plaintiff, the causes of action 
joined must be joint, and if there be moire than 
one defendant the liability must be one aJsserted 
against all of the material defendants, or sufficient 
grounds must appear for uniting the causes of 
action in order to promote the convenient ad¬ 
ministration of justice. If it appear th^ any 
such causes of action can not be conveniently 
disposed of together, the court may order separate 
trials.^’ 

The three causes of action stated in the pla^intiff’s 
bill w^ould seem to be based on the same genera^l state 
of facts but it is respectfully submitted that rjothing 
appears on the pleadings to show why the Saul Com¬ 
pany should or could be joined in one of the three 
statements of the plaintiff’s case and not joined in 
the others. The only apparent theory in which the 
Saul Company w^as joined w^as that it was ar^ after 
thought and that no real remedy is sought agailnst it. 
This is emphasized when the brief of the plaiijtiff is 
considered in w’hich a right against the Saul CoTjipany 
is not discussed. Plaintiff discusses in her brief j many 
questions that are totally beside any possible interest 
that the Saul Company has in this case. For ins}tance, 
there appears to be no reason why the Saul CoYjipany 
should be a party to any controversy regardii^g the 
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cloud upon I the title of the plaintiff by reason of this 
second trust, because the Saul Company, according 
to the averments of the bill, does not claim title to the 
property and yet this is discussed at length by the 
plaintiff in her brief. The Saul Company is not con¬ 
cerned with whether the warranties of Baer, Scholz 
and Burroughs to the plaintiff were warranties against 
the second trust or whether the plaintiff's knowledge 
of the second trust and her apparent agreement to 
accept it as part of the purchase price were binding 
upon her. These questions have been discussed by 
the plaintiff in her brief and doubtless will be discussed 

bv Baer and Scholz in their brief. There are various 

*/ 

other questions discussed by the plaintiff in her brief, 
which seem to be divorced from any possible connection 
that Saul Company might have. Their connection 
with the case was a very limited one of rental agents 
and it is respectfully submitted that the term of that 
rental agency has expired. Xo matter what the court 
may do as to the other parties to the suit. It is respect¬ 
fully submitted that as to the Saul Company the appeal 
should be diipmissed or the decree affirmed. 

Respectfully submitted, 

G. PERCY McGLUE 
THOMAS F. BURKE 

H. WIXSHIP WHEATLEY 

H. WIXSHIP WHEATLEY Jr. 

Attorneys for Appellee, B. F. Saul Co. 



